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DECLARATION OF PROTECTIVE COVENANTS, CONDITIONS, -
RESTRICTIONS, EASEMENTS, CHARGES AND LIENS -’
PIRATES COVE HOMEOWNERS’ ASSOCIATION, INC.

HICKORY HOLLOW SENIOR COMMUNITY
. (RESUBDIVISION OF LOTS 78, 79)

L. THIS DECLARATION, made this ___ day of , 2006, by Ogden Center
- Deyelopment Corp., a New York corporation, having an office at 24 West Avenue, Suite 206,
Spencerport, New York 14559, being referred to hereinafter as “Ogden” and LoPresti Homes Corp.,
a New York corporation being referred to hereinafter as the “Sponsor.™ . :

WITNESSETH

.. .. - WHEREAS, Ogden i3 the owner of the real property described in Article II of this -
Declaration; and : B

WHEREAS, the Sponsor is the contract vendee of the real property described in
Article II of this Declaration which the Sponsor desires to develop into a residential community .-
known or to be known as Hickory Hollow Senior Community (Resubdivision of Lots 78, 79); and -

WHEREAS, the Sponsor desirés to provide for the preservation of the values and
amenities in said community and for the maintenance of the exteriors of the dwelling units to be
constructed in said community and yards; and, to this end, desires to subject the real property
described in Article II to the covenants, conditions, restrictions, easements, charges and liens,
hereinafter set forth, each and all of which is and are for the benefit of said property and each owner
thereof; and : : ' , : o

WHEREAS, the Sponsor desires that such real property be sﬁbdivi’ded .intovlots upon
which are, or will be constructed residential dwelling units, which lots and units will be individually
owned; and '

: WHEREAS, the Sponsor has deemed it desirable, for the efficient preservation of the -
* values and amenities in said community to create an agency to which should be delegated and |
assigned the powers of maintaining and administering the common property and facilities and
maintaining the exteriors of the dwelling units and yards, and administering and enforcing the
covenants and restrictions and collecting and disbursing the assessments and charges hereinafter
created; and . ' . . .

: WHEREAS, the Sponsor has incorporated PIRATES COVE HOMEOWNERS'’
ASSOCIATION, INC., under the Not-for-Profit Corporation Law of the State of New York for the
purpose of exercising the aforesaid functions; and :

WHEREAS, Michael J. LoPresti and Joan LoPresti (collectively “LoPresti”) are the

owners of Lot ARSOU (the “LoPresti Lot”) and Michael S. LoPresti and: Tracy L. LoPresti
(collectively “Michael S. and Tracy L. LoPresti”) are the owners of Lots AR80A, AR80V, ARSOW
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and AR80Y (the “Michael S. and Tracy L. LoPresti Lots”) all as shown on 2 map of chkory Hollow
Senior Community (Resubdivision of Lots 78, 79), which map is filed in the Monroe County Clerk’s
Office in Liber 316 of Maps, page 80; and LoPresti and Michael S, and Tracy L. LoPresti wish to
subject such lots to the covenants, restrictions, easements, charges and liens hereinafter set forth,

NOW, THEREFORE:

Ogden and the Sponsor, each for ltself 1ts successors and assrgns, declares thatthe real
property described in Section 2.01 hereofis and shall be held, transferred, sold, conveyed and occupied -
subject to the covenants, conditions, restrictions, easements, charges and liens (eomeumes mferred toas
“covenants, condmons and restrictions™) heremaﬁer set forth. "

LoPresti, for itself, its successors andass1gns declames that the LoPresti Lot as described '
in Section 2.01 hereof is and shall be held, transferred, sold, conveyed and occupied subject to the
covenants, conditions, restnctlons easements, charges and liens heremafter set forth.

Michael S. and Tracy L. LoPresti, each for itsel, its successors and assxgns declares that
the Michael S. and Tracy Lots as described in Section 2.01 hereof is and shall be held, transferred, sold,
conveyed and occupled subject to the covenants, condntlons, restnctlons, easements, charges and liens
hereinafter set_ forth. : : :

ARTICLE I
DEFINITIONS

Section 1.01. Definitions. The following words, phrases or terms when used in this
Declaration or in any instrument supplemental to this Declaration shall, unless the context otherwise
prohibits, have the following meanings: .

A. “Association™ shall mean and refer to PIRATES COVE HOMEOWNBRS’
ASSOCIATION, INC.

B.  “Association Property” shall mean and refér to all land, improvements and other
properties heretofore or hereafter owned by the Association.

C. “Declaration” shall mean.and refer to this Declaration of Protective Covenants,

Conditions, Restrictions, Easements, Charges and Liens— Pirates Cove

. Homeowners® Association, Inc. (Hickory Hollow Senior Community

(Resubdivision of Lots 78, 79).as it may from time to time be supplemented,
extended or amended in the manner provided for herein.

D.  “Lot” shall mean and refer to any portion of the Property (with the exception of
Association Property as heretofore defined) under the scope of this Declaration
and (i) identified as a separate parcel on the tax records of the Town of Ogden or
(ii) shown as a separate lot upon any recorded or filed subdivision map.

E.  “Lot Owner” shall mean the ovmer ofa “Lot”
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F. “Owner” shall mean and refer to the holder of recorﬁ title, whethef one or more
persons or entities, of the fee interest in any Lot or Unit, whether or not such. -
holder actually resides in such Unit or on such Lot.

G.  “Property” shall mean and refer to all properties as are subject to this
Declaration. .

H.' “Rccord:gg Office” shall mean and refer to the office for the recording of land
documents in the County in which the Property is located. :

L "§DM shall mean and refer to LoPresti Homes Oorp its successors and
assigns. ,

" J. “Unit” shall mean anid refer to 8 resideiitil dwelling situated ona Lot. -
ARTICLE II |
PROPERTY SUBJECT TO THIS DECLARATION

Section 2.01. Property. The real property which is, and shall be held, tansferred, :
sold, conveyed and occupied subject to this Declaration is located in the Town of Ogden, County of .
Monroe and State of New York, all of which property shall be hereinafter referred o as. the
“Property.™ The real property subject to this Declaration is described in Schedule A attached hereto.

Section 2.02. Additional Property. Other lands.as described in Schedule B
(“Additional Property"), in addition to the lands descnbed in Schedule A may become subject to
the Declarauon in the following manner: :

The four existing, ranch style, single family dwelling Units on Lots ARS0A, AR80V,
ARBOW, and ARB0Y are required by the Zoning Code of the Town of Ogden to be covered by the
Declaration. These dwelling Units are currently occupled by tenants and may be offered for sale and
made subject to the Declaration in the future. . A .

Sponsor may, at its election and subject to obtalmng the necessary mumcxpal
approvals subdivide the westerly one-half of Lot R79 of Hickory Hollow Senior Community to
create 20 lots, each improved with a townhouse to be offered for sale and subject those 20 lots to the
Declaration. In addition, the Sponsor may develop the easterly half of Lot R79 into an additional 20
lots with attached townhouses to be offered for sale and subjected to the Declaration.-

Sponsor reserves the right to subject the foregoing premises to the Declaration
without the consent of the Owners.

Section 2.03. Mergers. Upon a merger or consolidation of t}us' Association with
another association as provided in its Certlﬁcate of Incorporation or By-Laws, its properties, rights
and obligations may, by operation of law, be transferred to another surviving or consolidated



association or, alternatively, the properties, rights and obligations of another association may, by
operation of iaw, be added to the properties, rights and obligations of this Association as a surviving
corporation pursuant to 2 merger. The surviving or consolidated association may administer the
covenants and restrictions established by this Declaration within the Property together with the
covenants, conditions and restrictions established upon any other properties. No such merger or
consolidation, however, shall effect any revocation, change or addition to the covenants established
by this Declaration within the Property except as hereinafter provided.

ARTICLE Il

: 5 _ THE ASSOCIATION
STRUCTURE, MEMBERSHIP, VOTING RIGHTS AND DIRECTORS

_ Section 3.01. Formation of the Association. Pursuant to the Not-for-Profit

Corporation Law of New York, the Sponsor has formed Pirates Cove Homeowners’
Association, Iric. (the “Association”), to own, operate, and maintain the Association Property,
- maintain the exteriors of the Units and yards, enforce the covenants, conditions and restrictions set
forth in this Declaration and to have such other specific rights, obligations, duties and functions as
are set forth in this Declaration and in the Certificate of Incorporation and By-Laws of the
Association; as the same may be amended from time to time.  Subject to the additional limitations
provided in this Declaration and the Certificate of Incorporation, the Association shall have all the
powers and be subject to the limitations of a not-for-profit corporation as contained in the New York
State Not-for-Profit Corporation Law as the same may be amended from time to time.’

Section 3.02. Membership. The Association shall have as members Lot Owners and
the Sponsor for as long as the Sponsor holds title to a Lot. All Lot Owners shall, upon becoming
such, be deemed automatically to have become members and there shall be no other qualification for
membership. Membership shall be appurtenant to, and shall not be separated from the ownership of
any of the interests described in the definitions of the words “Lot Ownes” and *“Sponsor” as found in -
Article I of this Declaration.

Section 3.03. Voting; Mortgagee’s Control of Votes. Each Lot Owner, including the

Sponsor, shall be entitled to one (1) vote, except as otherwise provided in this Declaration.
Notwithstanding anything to the contrary which may be contained in this Declaration, if an
institutional first mortgage lender whose name appears on the records of the Association (i) holds a
mortgage on a Lot which prohibits the mortgagor from voting contrary to the interest of the
- mortgagee, and (if) notifies the-Association prior to the date or initial date of canvass on the vote to
be taken of its position on the matter being voted upon, a vote of the Lot Owner contrary to the
position of such mortgage lender shall not be counted in such canvass. :

Section 3.04. Lots Owned or Held by More Than One Person or by a Corporation.
When any Lot is owned or held by more than one person as tenants by the entirety, in joint or
common ownership or interest, such Owners shall collectively be entitled to only one (1) vote and if
such Owners cannot jointly agree as to how that vote should be cast, no vote shall be allowed.

In the case of a corporate Lot Owner, votes may be cast by an appropriate officer of
such corporation. . ' ‘



In the case of a partnership or limited liability coxﬂpény Lot Owner, the Lot Owner’s
vote may be cast by a general partner of the partnership or a manager or authorized member of a
‘limited liability company. _ :

Section 3.05. Holder of Security Interest Not a Member. Any person or entity which
holds an interest in a Lot or. Unit merely as security for the performance of an obligation shall not be
a member. :

- Section 3.06. Assigning Right to Vote. Subject to the filing of an amendment to the
offering plan filed with the New York State Department of Law, pursuant to which the Sponsor has
offered interests in the Association, the Sponsor may assign its right to vote in the Association to any
person, corporation, association, trust or other entity, and such assignee, and any future assignee of
suchright to vote, may make successive like assignments. Any other Lot Owner shall be entitled to
assign such Owner’s right to vote, by power of attorney, by proxy or otherwise, provided that such
assignment is made pursuant to the By-Laws of the Association. The By-Laws may require that the
assignment specify the meeting or issue to which the assignment applies. '

Section 3.07. Meeting and Voting Regulations. The Board of Directors of the
Association may make such regulations, consistent with the terms of this Declaration and the
Certificate of Incorporation and By-Laws of the Association and the Not-for-Profit Corporation Law
of the State of New York as it may deem advisable for any meeting of its Owner members, in regard
to proof of membership in the Association, evidence of right to vote, the appointment and duties of
inspectors of votes, registration of Lot Owners for voting purposes, the establishment of
representative voting procedures, the establishment of extended canvass periods for voting and such
other matters concerning the conduct of meetings-and voting as it shall deem appropriate.

Section 3.08. Selection, Powers and Duties of Directors. The nomination, election,
powers and duties of the Board of Directors and filling of vacancies shall be governed as set forth in
the By-Laws of the Association. '

Section 3.09. Indemnification of Officers and Directors. Every director and officer
of the Association shall be, and is hereby, indemnified by the Association against all expenses and

liabilities, including fees of counsel, judgments, decrees, fees, .penalties or amounts paid. in
settlement, reasonably incurred by or imposed upon such director or officer in connection with the
defense of any pending or threatened action, suit or proceeding, criminal or civil, to which such
officer or director may be a party, or in which such officer or director may become involved, by
reason of being or having been a director or officer of the Association, whether or not such person is
a director or officer at the time such expenses are incurred, except that no such indemnification shall
be made if a judgment or other final adjudication adverse to such director or officer establishes that
(i) the acts of the director or officer were committed in bad faith or were the result of active and
deliberate dishonesty and were material to the cause of action so adjudicated, or (ii) such director or
officer (or 2 member of such director’s or officer’s family) personally gained a financial profit or
other advantage to which such beneficiary was not legally entitled; provided, that in the event of a
settlement or other nonadjudicated disposition, the indemnification herein.shall apply only when the
Board of Directors of the Association approves such settlement as being in the best interests of the .
Association. Funds to cover the above expenses, including fees of counsel, may be advanced by the
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Association, prior to the final disposition of the matter, upon receipt of an undertaking by or on
behalf of the recipient to repay such amounts if it shall ultimately be determined that (i) the recipient
is not entitled to indemnification or (ii) where indemnification is granted, the expenses so advanced
exceed the amount to which such officer or director is entitled. '

Section 3.10. Sponsor’s Written Consent Necessary for Certain Actions Taken by

Board of Directors. Notwithstanding anything to the contrary contained in this Declaration, so long

as the Sponsor holds title to any portion of the Property, the Board of Directors of the Association
may not, without the Sponsor’s written consent, which consent must not be unreasonably withheld,
(i) except for necessary repairs or any repairs required by law, make any addition, alteration, or
improvement to the Association Property, (i) assess any amount for the creation of, addition to or
replacement of all or part of a reserve, contingency or surplus fund in‘excess of an amount equal to
the proportion of the then existing budget which the amount of reserves in the initial budget of
estimated expenses for the Association bears to the total amount of such initial budget of estimated
expenses for the Association; or (iii) hire any employee in addition to the employees, if any,
provided for in the initial budget of the Assaciation, except as may be necessary to maintain the

quantity or quality of services or maintenance; or iv) enter into any service or maintenance contract .

for work not provided for in the initial budget of the Association, except for service or maintenance
io facilities not in existence or not owned by the Association at the time of the first conveyance ofa
Lot; or (v) borrow money on behalf of the Association; or (vi) reduce the quantity or quality of

services or maintenance of the Property. So long as the Sponsor holds title to any portion of the -

Property, this Section shall not be amended without the written consent of the Sponsor.

The Sponsor shall not, so long as the Sponsor is in control of the Board of Directors

of the Association, use its position of control to (i) reduce the level of services described in the
offering plan filed with the New York State Department of Law pursuant to which the Sponsor.
offered Lots for sale together with intérests in the Association, (ii) prevent capital repairs to the
Association Property or (jii) prevent expenditures’réquired to comply with applicable laws or
regulations. : : ‘

ARTICLEIV .
~ PROPERTY RIGHTS AND EASEMENTS

Section 4.01. Dedication of Association Property. There will be no land conveyed to
the Association in corinection with Phase I.- In the event future phases are developed, the Sponsor
intends to convey or cause to be conveyed to the Association, subsequent to the recordation of this

Declaration, and subject to the provisions of this Declaration, certain tracts of land more particularly’
described on Schedule B as Additional Property for the use and enjoyment of the Owners. Said tracts -

of land conveyed to the Association shall hereinafter be referred to as “Association Property.” The
Association must accept any such conveyance made by the Sponsor provided such conveyance is
made without consideration. ' '

Section 4.02. Rights and Easements of Lot Owners. Subject to the rights and.

easements of the Association set forth in Sections 4.03 and 4.04 below, and the rights and easements
of the Sponsor set forth in Section 4.05 below, each Lot Owner (and such Lot Owner’s guests,
licensees, tenants and invitees) shall have the following. rights and easements provided the



Association Property is conveyed to the Association in connection with the development of future

phases:

a. Enjoyment - to enjoy all Association Property;

b.

Ingress and Egress - an easement by vehicle or on foot for ingress and egress
in common with other Lot Owners and the Sponsor over all walkways,
driveways and roadways located on Association Property; and

Utilities and Conduits - to use, maintain, repair and replace any pipes, wires,
cables, conduits, sewer lines, water lines, drainage areas, other utility lines
and heating, 'ventilating and air conditioning equipment servicing such
Owner’s Lot (Unit) but located on Association Property, on another Lot orin
another Unit. _ - ‘ 3 .

All of such rights and easements shail be appu&enmt to and shall pass with the
interest of & Lot Owner as defined in Article I, Section 1.01 of this Declaration. .. .

Section 4.03. Rights of Association. In accordance with.the Cetificate of
Incorporation and By-Laws of the Association, the Association shall have the following rights:

Promulgate Rules and Regulations - to promulgate' ruies_' and regulations
relating to the use, operation and maintenance of the Association Property for

_ the safety and convenience of the users thereof or to enhance the preservation

of such facilities or which, in the discretion of the Association, shall serve to-
promote the best interests of the Lot Owners; | -

Grant Easements to Utility Companies and Gov Entities - to grant
easements or rights of way, with or without consideration to any public or
private utility corporation, cable television company, governmental agency or
political subdivision; : ~

Sell

L

" or Lease Real Prop_m -0 ecate, sell, tranfer, donate, lease, abandon,

partition, encumber or otherwise dispose of; all or any part of the Association .
Property which the Association owns or to acquire or lease other real property
for such purposes (except for a conveyance from the Sponsor which must be
accepted pursuant to Section 4.01 above) and subject to such conditions as
may be agreed to by the Association and the transferee or transferor. Such
action (except for (i) any transfer or encumbrance to a public utility- or for
other public purposes consistent with the intended use of such land by or for
the benefit of the Lot Owners, (ii) the dedication and conveyance of a street to
a municipality without consideration for use as a public street, and (jii) any
conveyance from the Sponsor) shall require a “Hearing” as described in
Section 4.07 below and the consent of not less than 67%.of all Lot Owners
independent of the Sponsor who shall vote by written ballot which shall, not
less than 10 days nor more than 50 days in advance of the date or initial date
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of the canvass thereof, be sent to all Lot Owners and to those lending
institution first mortgagees of Lots whose namies appear as such on the books
or records of the Association. No such conveyance shall be'made if lending
institution first mortgagees of 51% or more of the Lots subject to first
mortgages held by lending institutions whose names appear as such on the
books or records of the Association, advise the Association in writing, prior to
the date or initial date set for voting on the proposed conveyance, that they are'
opposed to such conveyance, which opposition must not be unreasonable;

d. Enter into Agreements with other iatio acilities - to enter
into agreements, reciprocal or otherwise, with other homeowners’
associations, condominiums and cooperatives for thé use or sharing of
facilities. Such agreements shall require the consent of the Lot Owners of
67% of the total votes of all Lots voting upon written ballot which shall be
sent to every Lot Owner not less than 10 days nor more-than 50 days in
advance of the date or initial date of the canvass thereof;

e. Enter into Agreements for Performance of Duties - to enter into agreemeénts
for the performance of its various duties and functions including agreements
with other homeowners® associations, condominiums and cooperatives for
common maintenance, management and other services, materials and

supplies; -
£ Designate Parking Spaces - to designate specific parking spaces on

Association Property, if any, for the use of Lot Owners; -

g InspectLots for Possible Violations of Provisions of this Declaration - to enter

: upon and inspect Lots for the purpose of ascertaining ‘compliance with the

provisions of this Declaration or with rules and regulations promulgated
pursuant to this Declaration; and

.h.  Cons : miolish Ass i -
or Change the Use of Association Property -to construct, modify, add to, alter
or demolish improvements on Association Property or change the use of
Association Property following (i) the affirmative vote of the Board of
Directors proposing any of the above, and (ii) a Hearing as described in
Section 4.07 below. R o

Not less than 15 nor more than 45 days after a Hearing, the Board of Directors shall
vote on the Proposal, with such modifications thereto as it deems appropriate after due consideration
of the written and oral comments received at the Hearing. An affirmative vote of not less than three-
fourths of the entire Board of Directors shall be required for approval; provided, however, that any
. material change in use shall not be in violation of the zoning laws or any other laws, ordinances,
rules or regulations of the Town of Ogden or any other governmental authority.

If a proposed acquisition of land or improvements or the construction, addition, .
modification, alteration to, or the demolition of Association property, will resultin the imposition of
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a Special Assessment as provided in Section 5.04 of this Declaration, the Board of Directors shall
hold a Hearing thereon in accordance with the Hearing Procedures set forth in Section 4.07 hereof,
and the provisions of Section 5.04, prior to finally authorizing such action.

Notwithstanding the provisions of'this Section, the decision of the Board with respect
to any proposal may not be contrary to the position of Owners of 51% or more of the Lots, expressed
in a written petltlon or.petitions signed by such Owners and delivered to the Board prior to its
scheduled vote in the proposal. .

Section 4.04. Easements of Association. The Aésocleﬁbn (and its employees,
contractors and agents) shall have the following easements over each Lot: -

a. Utility Line Maintenance - for the use, installation, maintenance, repair and
replacement of any pipes, wire, cables, conduits, sewer lines, water lmes,
drainage areas and other utility lines located on such Lot and servicing
Association Property or other Lots (Units);

b. Utility Banks and Telephone Pedestals - for installation, meintenance, repair
and replacement of utility banks and telephone pedestals on the exterior walls
of buildings on the Lots; .

c. Other Maintenance on Lots - for the mstallatlon, mamtenance, repair and
replacement of walkways, lawns, landscapmg, dnveways, roadways and
building exteriors on the Lots, and for snow removal to ‘the extent the
Association has the obligation for such installation, mmntenance, snow
removal, repair and replacement under this Declaratlon or pursuant to the .
authorized vote of the Members; and '

d. In Conjunction with Maintenance of Association Property - to the extent such
entry is reasonably necessary in order to install, maintain, repair or replace
any improvement on Association Property, or the exterior or structural
components of any building(s) constructed on the Lots whlch the Association
is obligated to maintain and repair; and -

e. Water for Watering of Lawns - to tie into and use water from any Unit for the
watering of any lawns which the Association is obligated to maintain, subject
to reimbursement by the Association to the Owner of the Unit for the cost of
water consumed, if individually billed to such Units(s).

To the extent reasonably appropriaie any such entry onto a Lot (i) shall be on
reasonable notice to the Owner of the Lot to be entered, except that, in an emergency, such entry
may be without notice, (ii) may include entry to any improvement on such Lot.

Section 4.05. Rights and Easements of Sponsor. With respect to Association
Property and subject to the rights and easements set forth in Sections 4.02, 4.03 and 4.04 above, so
long as the Sponsor holds title to any portion of the Property, the Sponsor shall have the right to:



a.  Basements for Utility Lines - to grant and reserve easements and rights of way
over the Property covered by this -Declaration for the installation,
maintenance, repair, replacement and mspectlon of utility lines, wires, coaxial
cables, pipes and conduits, including, but not necessanly limited to, water,
-gas, electric, cable television, telephone and sewer to servrce the Property, or

adjaoent property;
b.  Connect with Utility Lines to §gy,10e Addmgnal mp_g;tz - to connect with-

and make use of utility lines, wires, pipes, conduits and rélated facilities
located on the Assocrahon Property for the benefit of the Property, or adjacent

property;

¢’ Ingressand Egress - to use the Assocratlon Property for ingress and egress to
_ the Property and

d. . Sales Center and Signage - - to operate a sales center, install and maintain
signs, and have prospective purchasers and others visit such sales center and
use certain portions of Association Property, mcludmg, but not necessanly
‘limited to, the parkmg spaces; and ) s

"e.  Unit Constructior and Prop erty !mm vement. Use the Association Property
" 4§ necessary and appropriate in the process of constructmg Units on the
Properiy and mstallmg unprovements on the Assoclatlon Property.

"Inthe évont any “Additional Property” as described in Sootlon 2 02 above, is addod to
the scope of this Declaration, such lands shall be rosponsnble for payment to the Association ofa fair

share of the cost of opo:‘atton, mamtenance, reparr and rcplacemnt of those faclhtres servicing such
lands. :

- The easements, rights-of-way and other rights reserved herein shall run with the land
and shall be binding upon and for the benefit of the Association, the Sponsor and their successors
and assigns. With respect to its exercise of the above rights, the Sponsor agrees to repair any
damages resulting from its use within a reasonable time after the completion of development or
when such rights are no longer needed, whichevér first occurs. So long as the Sponsor holds title to

any portion of the Property, this Section shall not be amended without the prior consent of the
Sponsor. _ :

Section 4.06. Damage Resulting from Use of Easement. Subject o rights of recovery
under }aw or pursuant to other provisions of this Declaration, any damage to any Lot or other portion
of the Property or to any improvements thereon as a result of any act or work performed pursuant to
the authority granted-in this Article IV, or as a result of the use of any easement granted or reserved
herein, shall be promptly repaired, replaced or corrected as necessary by the person or entity
performing the act or work and/or by the grantee or holder of the easement being exerclsed, to the
condition in which it existed immediately prior to the damage. '

Section 4.07. Hearing &ocedm Where the Board of Directors is requrred in '
accordance with the provisions of this Declaration to'hold a public hearing prior to taking certain -
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action (hereinafter referred to as a “Hearing™), the procedures set forth in this Section 4.07 (the
“Hearing Procedures”) shall be followed. The Hearing on the proposed action (the “Proposal®) shall
be held not less than 20 nor more that 60 days after the Board of Directors has initiated the Proposal.
Notices of the Hearing (the “Notice”) shall be mailed to all Lot Owners in accordance with any
provisions of this Declaration relating to the giving of notice., The Notice shall describe in detail the

Proposal, the Hearing Procedures set forth herein as well as any other procedures applicable thereto _ . |

as may be imposed by other sections of this Declaration, and shall specify the date, time and place of
the Hearings. The Hearing will be held on the Property or in a place reasonably accessibie to the. .
Property. All Lot Owners and other interested persons.shall be éntitled; subject only to reasonable -
rules and regulations established by the Board of Directors for the conduct of such Hearing, to attend
the Hearing, to express their views on the Proposal, to ask questions, or to submit written comments
with regard to the Proposal. If, in connection with a proposal, a Hearing is required pursuant to more
than one section of the Declaration, the Board of Directors may elect to hold one combined Hearing
on such Proposal, provided that all restrictions, limitations or additional procedures, if any, imposed.,
by each of the applicable sections are followed.

Section 4.08. Notice of Condemnation of -éssociation -i’ropgx‘and Resolution of |

Dispute as to Allocation of Award. The Board of Directors shall promptly send written notice of any
pending condemnation or eminent domain proceeding affecting Association Property to all Lot
Owners and to those lending institution first mortgagees of Lots whose names appear as such on the
books or records of the Association. _ . ;

In the event of any dispute with l,‘esp-ect to the allocation of the award, the matier éhal_l
be submitted to arbitration in accordance with the arbitration statutes of the State of New York. X

| ARTICLE V. .
ASSESSMENTS AND RIGHT OF ASSOCIATION TO BORROW

Section 5.01. Imposition, Personal Obligation, Lien. Each Lot Ovner, by becoming
an Owner by the acceptance of a deed or otherwise, whether or not such-deed or any other

instrument pursuant to which title was obtained so provides, shall be deemed to covenant and agree
to pay to the Association: -

a.  annual assessments or charges for the maintenance and operation of
Association Property or other property which the Association is obligated to
maintain (“Maintenance Assessments™); ' .

b.  special assessments for capital improvements and repai.rs'to Association
Property (or property which the Association is obligated to maintain), and
unbudgeted or extraordinary expenses.of the Association, (“Special
Assessments”); '
together hereinafter being referred to as “Assessments.”

The Assessments shall be ﬁxed,‘ established-and col!ectéd from time to time as
hereinafter provided. Each Assessment (or installment payment thereof) together with such late
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charges, interest thereon and costs of collection as hereinafier provided, shall be a ﬁﬁarge and -
continuing lien upon the Lot against which the Assessment is made and shall also be the personal =
obligation of the Owner of such Lot at the time the Assessment falls due. ' o

. Unless otherwise agreed upon between the parties to the transfer upon the transfer of
a Lot, Association Maintenance Assessments and any Special Assessments which (i) may be payable
in installments or (ii) are specifically applicable to a defined period of time, shall be adjusted
between the grantor and grantee, with the grantor being entitled to a credit from the grantee forthe -
portion of any payment made by the grantor which is applicable to the remainder of the period in
which the transfer occurred or to a subsequent period and grantee being entitled to a credit from the
grantor for the portion of any payment assumed by the grantee which is applicable to the expired
portion of the period in which the transfer occurred or to any prior period. Special Assessments
payable in installments shall, unless otherwise provided by the Board of Directors of the Association
in the adoption of the Assessment, be adjusted as if the payment due was for a period following the
date due, equal to the interim period between instaliments. : . '

Section 5.02. Purpose of Maintenance Assessment. The purpose-of the Maintenance
Assessment shall be to fund (i) the maintenance, preservation, operation and improvement of the
Association Property and the promotion of the recreation, safety and welfare of the Lot Owners,
including but not limited to, the payment of taxes on Association Property, any utility services to the
Property which are commonly metered or billed, all casualty, liability and other'insurance obtained )
pursuant to.Article IX of this Declaration; (ii) the maintenance, repair and replacement of all
facilities commonly servicing the Lot Owners, whether on or off the Lots, such as parking areas (if-
any), lawn and landscaped areas, including snow removal from driveways located on the Lots;
(iii) the maintenance, repair and replacement of the Unit exteriors - siding, brick, roofs, gutters, and
driveways (but not window replacement and not those items set forth in Section 6.02 below); (iv) the
painting of the exterior doors and exterior trim; (v) the cost of labor, equipment, materials,
management and supervision for all of the above; and (vi) such other needs as may arise, including
without limitation, lease payments for a community building, if constructed. Any material increase
or decrease in the maintenance responsibilities of the Association shall require the consent of the
Owners-of not less than.67% of all Lots other than the Sponsor, as well-as the Sponsor, if the
Sponsor holds title to 10% or more of the Lots at the time such increase or decrease is voted upon. -
The Maintenance Assessments may include reasonable reserves for any of the above. The amountof -
any reserves shall be not less than the reasonable requiréments of existing or proposed lenders, -
holders and insurers of first mortgages on the Lots. ' :

. Section 5.03. Basis for Maintenan ment. Subject to the provisions of
Section 5.06 below which describes limits on the obligation of the Sponsor for the payment of -
Maintenance Assessments, the annual Maintenance Assessment chargeable to each Lot assessed
shall be the same for all Lots, so that the annual Maintenance Assessment for each Lot shall be
determined each year by dividing the number of Lots liable for the payment of Mainténance
Assessments pursuant to Section 5.01 above, into the total amount which the Board of Directors
shall deem to be necessary to fully fund the current budget of estimated expenses and reserves (and
any operating deficits previously sustained). '

Section 5.04. Special Assessments. In addition to the annual Maintenance’
Assessment, the Association may levy in any assessment year a Special Assessment, payable in that
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.. year and/or the following year only, for the purpose of defraying, in whole or in part, the cost of
(i) any construction, reconstruction or replacement of, or repair of the’Association Property or to any
improvements or landscaping on the Lots which the Association has the responsibility to maintain,
including the necessary fixtures and pérsonal property related thereto, and (ii) any unbudgeted,
unanticipated or extraordinary expense, claim against or liability of the Association. Before levying
such a Special Assessment the Board of Directors shall hold a Hearing on said proposed Special
Assessment in accordance with the Hearing Procedure set forth in Section 4.07 of this Declaration.
Not less than 10 nor more than 45 days after such Hearing, the Board of Directors-shall (i) for any
Special Assessment for the construction of any capital improvement, (rather than the reconstruction, -
replacement or repair) obtain the consent of the Owners of §7% or more of all Lots who are votingin .
person or by proxy at a meeting duly called for this purpose; written notice of which shall be sent to -
all voting Lot Owners at least 30 days in advance, setting forth the purpose of the meeting; and
(ii) for any Special Assessment, obtain the approval of not Jess than three-fourths of the entire Board
of Directors. The Association shall establish one or more due dates for each payment or partial
payment of each Special Assessment and shall notify each Owner thereofin wntmg at least 30 days
prior to the first such due date.

Section 5.05. Date of Commencement and Notice of Assessments. The Maintenance
Assessments provided for herein shall commence on the day on which the first Lotis conveyed or on
such date thereafter as determined by the Sponsor.. The first Maintenance Assessments shall be
adjusted according to the number of months remaining in the fiscal year as established by the Board
of Directors and such Assessments shall thereafter be on a full year basis. The Board of Directors of
the Association shall fix the amount of the Maintenance Assessment against each Lot at least 30
days in advance of each annual Assessment period. The Maintenance Assessments shall be dueand
payable monthly unless the Board of Directors establishes other installments for payment, which
installments may or may not be equal. Separate due dates may be established by the Board for
partial annual Maintenance Assessments as long as said Maintenance Assessments are established at
least 30 days before due. Written notice of the annual Maintenance Assessments shall be sent to
every Lot Owner subject thereto. Should the Board of Directors determine at any time that the
Maintenance Assessments are insufficient to fuily fund the then current year’s expendmn'es, the
Board may assess additional amounts on a pro rata basis to all Lot Owners. - -

Section 5.06. Aggessmengg for Specific Lots Once Assessmems ‘have commenced
pursuant to Section 5.05 above, the Owner of each Lot subject to this Declaration shall be liable for
the payment of full Maintenance Assessments and Special Assessments, if any, exoept that with
respect to Maintenance Assessments, the Sponsor will only be obligated for the lesser of (i) the
difference between the actual Association expenses (including budgeted amounts for reserves)-and
the Association charges levied on Lot Owners who have closed title to their Lots as projected in the
offering plan filed with the New York State Department of Law pursuant to which interests in the
Association were initially offered for sale; or (ii) Maintenance Assessments on all unsold Lots which
have not been granted a certificate of occupancy by the Town of Ogden. The Sponsor will be
responsible for Special Assessments on all unsold Lots which have not been granted a certificate of
occupancy by the Town of Ogden. Sponsor shall pay.this obligation to the Association within 60

days of the end of each of the Association’s fiscal years but only as long as Sponsor owns any unsold
Lots.

13



Section 5.07. Change in Basis of Assessments. The Association may change the

basis of determining the Maintenance Assessment by obtaining the written consent of the Ownersof -

67% or more of all Lots, excluding the Sponsor, voting in person or by proxy, written notice of
which change shall be sent to all Lot Owners and lending institution first mortgagees of Lots whose
names appear on the records of the Association, at least 40 days in advance of the date or initial date
set for voting thereon, except that: (i) so long as the Sponsor holds title to any portion of the

Property, any change in the basis of Assessments which adversely affects a substantial interest or
right of the Sponsor with respect to unsold dwelling units or subdivision lots containing unsold" -
dwelling units shall require the specific consent of the Sponsor in writing, which consent shall notbe -

unreasonably withheld, and (ii) no such change shall be made if lending institutions which together

are first mortgagees on 51% or more of the Lots advise the Association in writing, prior to the date -
or initial date set for voting on the proposed change, that they are opposed to such change, which -

opposition must not be unreasonable. A written certification of any such change shall be executed

by the Board of Directors and recorded in the Recording Office as an amendment to this Declaration.

. Any change in the basis of Assessments shall be equitable and non- discriminatory
within the following classifications: (i) Lots paying full Maintenance Assessmerits, and (ii) Lots
paying less than full Maintenance Assessments pursuant to Section 5.06 above. '

‘ Section 5.08. Nmi-Pgm_nggt of Assessment. Ifan Asséssment, or installment thereof, -

is not paid on the due date, established pursuant to Section 5.05 hereof, then such Assessment

payment shall be deemed delinquent; - Any delinquent Assessment payment, together with such-

interest thereon, accelerated installments, if any, and cost of collection thiereof as herein provided,
shall thereupon become a continuing lien encumbering the Lot which shall bind such Lot in the

hands of the then Lot Owner and such Lot Owner’s heirs, devisees, personal representatives, -

successors and assigns. In addition to the lien rights, the personsl obligation of the then Lot Owner

to pay such Assessment shall remain such Lot Owner’s personal obligation and shall not pass to such -

Lot Owner’s successors in title unless expressly assumed by them.

If the Assessment or any installment thereof is not paid within 10 days after the due

date, the Association may impose a late charge or charges in such amount or amounts as the Board -
of Directors establishes from time to time, not to exceed 10% of the amount of such overdue’

Assessment or installment thereof, provided such late charges are equitably and uniformly applied.
The initial late charge shall be $15.00. w S

Ifthe Assessment or any installment thereof; is not paid within 30 days after the due

date, (i) the Assessment shall bear interest from the due date at such rate as may be fixed by the

Board of Directors from time to time, such rate not to exceed the maximum rate of interest then
permitted by law, (ii) the Board of Directors may accelerate the remaining instaliments, if any, of
such Assessment upon notice thereof to the Lot Owner and (iii) the Association may bring legal
action against the Lot Owner personally obligated to pay the same or foreclose the lien against the
Lot of such Lot Owner, and the cost of such proceedings, including actual attorneys’ fees, shall be
added to the amount of such Assessments, accelerated installments, if any, late charges and interest.

Once an Assessment is deemed delinquent as described above, any payments received
from the Lot Owner shall be applied in the following order: attorneys’ fees, other costs of collection,
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late charges, interest, and then the delinquent Assessment or installiments thereof beginning with the
amounts past due. for the longest period. :

Dissatisfaction with the quantity or quality of maintenance services furnished by the
Association shall, under no circumstances, entitle any Lot Owner to withhold or fail to pay the
Assessments due to the Association for the Lot or Lots owned by such Lot Owner.

Section 5.09. Notice of Default. The Board of Directors, when giving notice to a Lot
Owner of a default in paying Assessments, may, at its option, or shall, at the request of a mortgagee,
send a copy of such notice to each holder of a mortgage covering such Lot whose name and address
appears on the Association’s records. The mortgagee shall have the right to cure the Lot Owner’s
default with respect to the payment of such Assessments. '

Section 5.10, Right to Maintain Surplus. The Association shall iot be obligated in
any calendar year to spend all the sums collected in such year by way of Maintenance Assessments
or otherwise, and may carry forward as surplus any balances remaining; nor shall the Association be
obligated to apply any such surpluses to the reduction of the amount of the Maintenance
Assessments in the succeeding year, but may carry forward from year to year such surplus as the
Board of Directors in its absolute discretion may determine to be desirable for the greater financial
security and the effectuation of the purposes of the Association. ‘ o

Section 5.11. Assessment Certificates. Upon written demand of the Lot Owner or
lessee of a Lot (or any prospective purchaser, lessee, occupant, mortgagee or title insurer of such
Lot), the Association shall, within a reasonable period of time, issue and furnish a certificate in
writing signed by an officer or designee of the Association setting: forth with respect to such Lot as
of the date of such certificate, (i) whether the Assessments, if any, have been paid; (ii) the amount of
such Assessments, including interest and costs, if any, due and payable as of such date; and (iii)
whether any other amounts or charges are owing to the Association, ¢.g. for the cost of extinguishing
a violation of this Declaration. A reasonable charge, as determined by the Board of Directors, may
be made for the issuance of such certificates. Any such certificate, when duly issued as herein
provided, shall be conclusive and binding with regard to any matter therein stated as between the
Association and any bona fide purchaser, lessee or title insurer of, or lender, on the Lot on which
such certificate has been furnished. ' '

. Section 5.12. Subordinati sessment Lien to Mortgages. The lien of the
Assessments provided for herein shall be subordinate to the lien of any bona fide first mortgage of
record now or hereafter placed upon any Lot subject to such Assessments; provided, however, that
such subordination shall apply only to the Assessments which have become due and payable prior to
a sale or transfer of such Lot pursuant to a decree of foreclosure, or any other proceeding in lieu of
foreclosure. Such sale or transfer shall not relieve the Owner of such Lot from liability for any
Assessments thereafter becoming due, nor relieve such Lot from the lien of any such subsequent
Assessment.

Section 5.13. Adjustment of Assessments on Transfer. Unless otherwise agreed upon
between the parties to the transfer, upon the transfer of a Lot, Maintenance Assessments and any
Special Assessments which (i) may be payable in installments or (ii) are specifically applicable to a
defined period of time which has not expired, shall be adjusted between the grantor and grantee, with
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the grantor being entitled to reimbursement from the grantee for the portion of any payment made by
the grantor which is applicable to the remainder of the period in which the transfer occurred orto.a
subsequent period, and the grantee being entitled to a credit from the grantor for the portion of any
unpaid payment assumed by the grantee which is applicable to the expired portion of the period in
which the transfer occurred or to any prior penod Unless otherwise provided by the Board of
Directors of the Associatiot in its adoption, (i) a Special Assessment payable in installments shall be
adjusted as ifthe installment payments apply to a period following the date due, the length of which
shall be equal to the interim period betweeri installationr due dates and (ii) a Special Assessment
payable in a single installment shall be the sole responsiblhty of the Owner of the Lot on the date
which such Assessment is initially due. -

Section 5.14. Right to Borrow and Mortgage. In order to fulfill the purposes set forth
herein, the Association may borrow funds from any recognized lending institution, and in
congunctlon therewith mortgage its properties. The amount, terms, rate or rates of all borrowing and
~ the provisions of all agreements with note holders shall be subject solely to the decision of the Board
of Directors of tlie Association acting in its absolute discretion, except that (i) any member of the
‘Board of Directors who has been elected or appointed by the Sponsor shall not be permitted to vote-
affirmatively for any borrowing and the quorum of the Board of Directors in any such vote shall be a
majority of those Directors not elected or appointed by the Sponsor, and (ii) any consent of the
Sponsor as required by Section 3.10 of this Declaration must be obtained.

. Sectien 5.15. Repayment of Monies Borrowed. In order to secure the repayment of
any and all sums borrowed from time to time, the Association is hereby granted the right and power: .

a. to assngn and pledge all revenues received and to be received by it under any
. provision of this Declaration including, but not limited to, the proceeds of the
Maintenance Assessments hereunder;

b.  to enter into agreements with note holders with respect to the collection and

disbursements of funds, including, but not limited to, agreements wherein the
Association covenants to: .

(1)  .assessthe Maintenance Assessments on a given day in each year and, -
subject to the limitation on amount specified in Section 5.03
hereunder, to assess the same at a particular rate or rates;

(2) - establish sinking funds and/or other security deposits;

3) apply all funds received by it first to the payment of all principal and
interest on. such loans, when due, or' to apply the same to such
purpose after providing for costs of collection;

C)) establish such collection, payment and lien enforcement procedures
as may be required by the note holders;

(5) - provide for the custody and safeguarding of all funds received by it.

16



ARTICLE VI

MAINTENANCE o
"Section 6.01. Maintenance and Repair by Association. Except as specifically

otherwise provided in this Section 6.01, all maintenance and repair of and replacements to the
improvements on Association Property, including the maintenance, repair and.replacement of all
driveways and walkways on the Association Property, snow removal from all driveways up to the
Units, and the maintenance of all lawn and landscaped areas shall be the responsibility of, and at the
cost and expense of the Association. Maintenance, repair and replacement of fire hydrants, wires,
conduits and public utility lines servicing the Units and for which a utility company or other entity is -
not responsible (whether or not such lines and facilities are on Association Property) along with
water and sewer lateral lines servicing a Unit shall also be the responsibility of, and an expense of,
the Association, except that the Association shall not be responsible for cleaning or unclogging
sewer lateral lines servicing a Unit, which shall be the responsibility of the owner of the Lot and Unit
served by such sewer lateral. : L :

The Association shall be responsible for the maintenarnice of all shrubbery and other
plantings installed by the Sponsor or the Association on the Association Property, or on the Lots,
installed by or at the direction of the Sponsor or the Association but not for shrubbery, flower beds
or other plantings installed by or at the direction of any Lot Owner or Unit occupant.

Units. With respect to the Units; the Association shall repair and replace the exterior
siding, brick, gutters, roofs, paint the exterior trim, but shall not (i) repair or replace window panes
or (ii) maintain, repair or replace doors or (iii) maintain, repair or replace garage doors, garage door
hardware, tracks or openers, or (iv) maintain, repair or replace foundation walls, or (v) maintain,
repair or replace decks attached to the Units. , B RS

. Other Lot Improvements. With respect to the other improvements on the Lots, the
Association shall repair and replace driveways on.the Lots, but shall not be responsible for the
maintenance, repair and replacement of concrete patios attached or adjacent to the Units or the
fences around the patios. : ' ' :

The Association may increase (or decrease) its maintenance responsibilities, provided
(i) such increase or decrease is approved in writing by the Owners of two-thirds (b) of all Lots
owned independently of the Sponsor and (ii) if such increase or decrease is proposed while the
Sponsor holds title to any portion of the Property, the written consent of the Sponsor will be
required, which consent shall not be unreasonably withheld. . '

. Any responsibility for maintenance, repair or replacement with respect to the Lots and
Units which is not the responsibility of the Association is the responsibility of and shall be made at
the cost and expense of, the respective Owner(s) of such Lots or Units.

Subject to the provisions of Section 6.02 below, the cost of all maintenance
performed by the Association shall be funded from Maintenance Assessments.,
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_ The Association shall have an easement and right of access for mainténance and
repairs as set forth in Sections 4.03 and 4.04 of this Declaration. '

Section 6.02. Repairs and Maintenance Which Are Not Responsibility of the’
~ Association. Any maintenance, repair or replacement necessary to preserve the appearance and
value of the Property made pursuant to Section 6.01 above but which is occasioned by a negligentor

willful act or omission of a Lot Owner (including: (1) any family member, tenant, guest or invitee of

such Owner, (2) any family member, guest or invitee of the tenant of such Owner, and (3) any guest -

orinvitee of (i) any member of such Owner’s family, or (i) any family member of the tenant of such
Owner) or the Sponsor shall be made at the cost and expense of such Lot Owner or the Sponsor, as
the case may be. If such maintenance, repair or replacement is performed by the Association, it shall

not be regarded as a common expense, but shall rather be considered a special expense allocable to.

the specific Unit or Lot and such cost shall be added to that Lot Owner’s Maintenance Assessment
and, as part of that Assessment, shall constitute a Tien on the Lot to secure the payment thereof.

The Lot and Unit Owners shall be responsible for the maintenance, repair and
replacement of concrete patios attached to or adjacent to the Units-and the fencing around or
adjoining such patios. The Lot and Unit Owners shall be responsible for mainténance, repair and

replacement of windows, doors, garage, doors, pole lights, pole lamps, hose bibs, doorbells, screens,

stormdoors, and air conditioner pads.

_ Maintenance, repair and replacement of pipes, wires, conduits and public utility lines
servicing only the Units and for which a utility company or other entity is not responsible (whether
or not such lines and facilities are on Association Property) shall be the responsibility of, and at the

expense of the Association. The Owner of the Unit served by the sewer lateral shall be responsible

for cleaning or unclogging it.

Section 6.03. Quali

ar ! of Maintenance and Repairs. All maintenance,
repair and replacement, whether or not performed by the Association, shall be of a quality and

.

appearance consistent with the enhancement and preservation of the appearance and value of the

Property. The Association may establish reasonable schedules and regulations for maintenance, -

repair and replacement of Property which it is obligated to maintain, repair or replace pursuant to
Section 6.01, which schedules and regulations shall take into account the useful life of any painting
and exterior materials and the enhancement and preservation of the appearance and value of such

Property.

ARTICLE VII
ARCHITECTURAL CONTROLS

Section 7.01. Control by Association. After transfer of title by the Sponsor to any
Lot or other completed portion of the Property, enforcement of those provisions of the Declaration
pertaining to exterior appearance of the Property and control over any change in use or any
additions, modifications or alterations to any exterior improvement on said Lot or other portion of
the Property shall be the responsibility of the Association, acting through the Board of Directors.

Section 7.02. Submission of Plans to Board of Directors. After transfer of title to any
Lot or other portion of the Property by the Sponsor, no exterior addition, modification or alteration,
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including change of color, shall be made on or to such Lot or other portion of the Property or to the
improvements located thereon, unless and until a plan or plans therefore, in such form and detail as
. the Board of Directors requires, have been submitted to, and reviewed and approved by, the Board of
Directors. The Board of Directors may charge. and collect a reasonable fee for the examination of
plans submitted for approval.

Section 7.03. Basis for stapp.r:ouﬂ of Plans'hl':y Board of Directors. The Board of
. Directors may disapprove any plans submitted pursuant to Sectlon 7.02 above for any of the

followmg reasons

a. failure of such plans to comply with an).' protective covenants, conditions and
restrictions contained in the Declaratlon and which beneﬁt or encumber the
Lot or other portion of the Property; -

b. failure to include information in such plans as requ'ested'

c. objection to the site plan, extenor des:gn, appearance or matenals of any
proposed improvements, mcludmg without limitation, colors or color scheme,
finish, proportion, style .of architecture, proposed parking, . helght, bulk or
appropriateness;

d.  incompatibility of proposed 1mprovements or use of proposed unprovementx
with existing 1mprovements or uses in the vicinity;

e. failure of proposed improvements to comply. with any zoning, bulldmg,
health, or other govemmental laws, codes, ordmances, rules and regulatlons,

f any other matter which in the judgment and sole dlscretlon of the Board of
Directors would render the proposed improvements, “use or uses,
inharmonious or incompatible with the general plan of improvement of the
Property or portion thereof or with improvements or uses in the vicinity.

Section 7.04. Approval of Board of Directors. Upon approval or'qualified approval
by the Board of Directors of any plans submitted pursuant to Section 7.02 above, the Board of
Directors shall notify the applicant in writing of such approval or qualified approval, which
notification shall set forth any qualifications or conditions of such approval, shall file a copy of such
plans as approved for permanent record (together with such qualifications or conditions, if any), and,
if requested by the applicant, shall provide the applicant with a copy of such plans bearing a notation
of such approval or qualified approval. Approval of any such plans rélating to any Lot or portion of
the Property shall be final as to such. Lot or portion of the Property and such approval may not be
revoked or rescinded thereafter provided (i) the improvement or uses approved are not substantially
changed or altered; (ii) that the improvements or uses shown or described on or in such plans do not
violate any protective covenants, conditions or restrictions set forth in this Declaration which benefit
or encumber the Lot or portion of the Property, and (iii) that such plans and any qualifications or
conditions attached to such approval of the plans do not violate any applicable governmental law,
rule or regulation, zoning, building, health or other code or ordinance. Approval of any plans for use
in connection with any Lot or portion of the Property shall not be deemed a waiver of the right of the
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Board of Directors to disapprove similar plans or any of the features or elements included therein if
such plans, features or elements are subsequently submitted for use in connection with any other Lot
or portion of the Property. '

: Section 7.05. Written Notification of Disapproval. In any case where the Board of
Directors disapproves any plans submitted hereunder, the Board of Directors shall so notify the
applicant in writing together with a statement of the grounds upon which such action was based as —~
set forth in Section 7.03. In any such case, the Board of Directors shall, if requested and if possible,
make reasonable efforts to assist and advise the applicant so that acceptable plans can be prepared
and resubmitted for approval. ' e

Section 7.06. Failure of Board of Directors to Act. If any applicant has not received
notice of the Board of Directors approving or disapproving any plans within 35 days after
submission thereof; said applicant may notify the Board of Directors in writing of that fact. Such
notice shall be sent by certified mail, return receipt requested. The plans shall be deemed approved
by the Board of Directors not later than the later of: ' :
a. 15 days after the date of receipt of such second notice, if such second notice is

given; . R . . '

b. 70 days after the date the pia'ris were originally submitted.

Section 7.07. Board of Director’s Right to Promulgate Rules and Regulations. The
Board of Directors may from time to time promulgate rules and regulations governing the form and
content of plans to be submitted for approval or with respect to the approval or disapproval of certain
types of alterations, additions or modifications to improvements, or uses; provided, however, that no
such rule or regulation shall be deemed to bind the Board of Directors to approve or disapprove any
plans submitted for approval, or to waive the exercise of the Board’s discretion as to such plans, and
provided further that no such rule or regulation shall be inconsistent with the provisions of the
Declaration or any applicable governmental law, code, ordinance, rule or regulation. 2

Section 7.08. Delegation of Functions. The Board of Directors may authorize its
staff, subcommittees, or individual members of the Board of Directors to perform any or all of the
functions of the Board as long as the number and identity of such staff or members, and their.
functions and scope of authority have been established by a resolution of the entire Board of
Directors. The approval or disapproval of plans by the staff member, individual member or
subcommittee will be subject, however, to the reasonable review of the Board of Directors, in
accordance with procedures to be established by the Board.

Section 7.09. Records of Meetings: Regulations. The Board of Directors shall keep
minutes of meetings and maintain records of all votes taken at meetings. The Board of Directors
shall make such records and current copies of its rules and regulations available at a reasonable place
and at reasonable times for inspection by all persons. o

Section 7.10. Liability of Board of Directors. No action taken by the Board of
Directors or any member, committee, employee or agent hereof, shall entitle any person to rely
thereon, with respect to conformity with laws, regulations, codes or ordinances, or with respect to the
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physical or other condition of any Lot or other portion of the Property. Neither the Association, nor
any member, committee, employee or agent shall be liable to anyone submitting plans to them for
approval or to any Lot Owner, member, or any other person, in connection with any submission of
plans, or the approval or disapproval thereof, including without limitation, mistakes in judgment,
negligence or nonfeasance. Every person or other entity submitting plans to the Board of Directors
agrees, by submission of such plans, that no action or suit will be brought against the Association or
the Board of Directors (or any member, committee, employee or agent thereof) in connectlon with
such submission.

Section 7.11. Architectural Certificate. Upon written request of any Owner, lessee or
occupant (or any prospective Owner, lessee, mortgagee, or title insurer) of a Lot or other portion of
the Property, title to which has been prevnou'sly transferred from the Sponsor, the Board of Directors
shall, within a reasonable period of time, issue and furnish to the person or entity making the request,
a certificate in writing (“Architectural Certificate) signed by a member of the Board of Directors
stating, as of the date of such Certificate, whether or not the Lot or other portion of the Property, or
any improvements thereon, violates any of the provisions of the Declaration pertaining to exterior
appearance, design or maintenance and describing such violations, if any. A reasonable charge, as
determined by the Board of Directors, may be imposed for issuance of such Architectural Certificate,

Any such Architectural Certificate, when duly issued as herein provided, shall be conclusive and
binding with regard to any matter therein stated as between the Association and the party to whom
such Certificate was issued. '

Section 7.12. Restrictio hange of hitec ontrols, Rules o

Regg]atmns The controls set forth in this Article VI and any rules or regulations shall not, by act or
omission, be changed, waived or abandoned, unless consented to in writing by not less than 67% of
the total votes of all Lot Owners (excluding the Sponsor) voting in person or by proky, written notice
of which change shall be sent to all Lot Owners and lending institution first mortgagees of Lots
whose names appear on the records of the Association at least 30 days in advance of the date or
initial date set for voting thereon and shall set forth the purpose of the vote. In addition, any such
change, waiver or abandonment shall not be made if lending institutions which together are first
mortgagees of 51% or more of the Lots advise the Association in writing, prior to the date or initial
~ date set for voting on the proposed charge, waiver or abandonment, that they are opposed to such
action, which opposition must not be unreasonable.

ARTICLE VIl
ENCROACHMENTS

Section 8.01. Encroachments or Projections. Ifany Unit encroaches or projects up to
two (2) feet upon or over any other Unit or Lot or upon or over any portion of the Association
Property or if any deck or patio servicing a Unit encroaches or projects any distance upon or over
any portion of the Association Property which is in excess of the Association Property on which the
deck or patio was originally installed by the Sponsor as a result of: (i) original construction,
(if) settling or shifting, or (iii) replacement, as a result of fire, condemnation, eminent domain
proceedings or proceedings of similar import and effect; such encroachment or projection shall be
permitted and a valid easement for such encroachment or projection and the maintenance thereof
shall exist so long as such improvements shall stand. With respect to enctoachihent or projection of
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a Unit onto or over another Lot or Unit, if such encroachment or projection occurs as a result of
replacement, the encroachment or projection must be inadvertent in order for a valid easement to

. exist,

ARTICLE IX
INSURANCE AND RECONSTRUCTION
Section 9.01. Inglur-:ance to be Carried. . The Boz;rd'of Directors of the Association

shall obtain and maintain, (and review at least once each year) with such deductible amounts as the
Board of Directors shall deem appropriate: (1) fire and casualty insurance, (including flood

insurance if required for the mortgaging of individual Units) (2) liability insurance for occurrences -

on the Association Property, (3) directors’ and officers liability insurance covering wrongful acts of
officers and directors of the Association, (4) fidelity bond covering those who handle Association
funds, and (5) workers’ compensation insurance tovering Association employees and those who
perform work for the Association as follows: :

1. Fire and Casualty. The policy shall cover the interests of the
_ Association, the Board of Directors and atl Unit Owners and mortgagees as their interests may
appear. Coverage shall be for the full replacement value, (without deduction for depreciation) of all
improvements on the Property, i.e. covering the Units and including the wall -tfo wall carpeting,
lighting fixtures, bathroom fixtures, kitchen appliances, wall coverings, all machinery servicing the

Units and common facilities, and, if available, improvements and betterments (including upgrading .

of appliances, kitchen cabinets, carpeting, and lighting fixtures, etc.) made by present or prior Lot or

Unit Owners or occupants, excluding (i) the land and foundations, and (i) the'personal property of
Lot Owners and occupants. Lo '

* The policy shall have the following provisions, endorsements and coverages:

(i) extended coverage, sprinkler leakage (if applicable), debris removal, vandalism, malicious
mischief, windstorm and water damage, (ii) inflation guard, or Blanket property limits (iii) coverage
for loss of maintenance assessments from Lot Owners forced to vacate because of fire or other
insured against casualty, (iv) waiver of any right to claim by way of subrogation against individual
Lot Owners and the members of their households and families, the Association, the officers and
directors. of the Associafion, and the managing agent, if any, for the Association, (v) that the

insurance purchased by the Board of Directors shall be deemed primary coverage and any policies -

obtained by individual Lot Owners or mortgagees shall be deemed excess coverage and that the
insurance obtained by the Board of Directors shall in no event be brought into “contribution” with
insurance purchased by individual Lot Owners or mortgagees, (vi) a provision that the policy cannot
be cancelled, invalidated or suspended because of the act or neglect of someone over whom the
insured has no control, (vii) a provision that the policy may not be cancelled (including cancellation
for non-payment of premium), substantially modified, invalidated or suspended, without at least 30
days’ prior written notice to all of the insureds (10 days notice for non-payment of premium),

including all mortgagees of Lots reported to the insurance carrier or its agent, and (viii) a provision

that adjustment of loss shall be made by the Board of Directors.

Prior to obtaining any new fire and casualty insurance policy, the Board of Directors
shall obtain a valuation from an insurance company or from such other source as the Board of
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Directors shall determine to be acceptable as to the full replacement value-(witho_ut deduction for -
depreciation) of the improvements on the Property (exclusive of land and foundations) for the
purpose of determining the amount of fire and casualty insurance to be effected pursuant to. this
Section. : :

Flood Ingurance. Ifany portion of the Property is located in an area identified by the
Federal Emergency Management Agency as having special flood hazards, the Board of Directors
shall obtain, if available, a policy of flood insurance covering the Units and other insurable
improvements on the Property or portion thereof located entirely or partially in the flood hazard area.
Such coverage shall be the maximum coverage available under the National Flood Insurance
Program or 100% of the current replacement cost of all such Units and other insurable property,
whichever is less. . Rg .

The proceeds of all policies of physical damage insurance, if $50;000,00-pr less, shall

be payable to the Association, and if $50,000.00 or more, to an insurance trustee (bank, trust -

company or law firm) selected by the Board of Directors of the Association to be applied for the
purpose of repairing, restoring or rebuilding unless otherwise determined by the Lot Owners
pursuant to Section 9.02 of this Declaration. This $50,000.00 limitation shall increase automatically
by 5% each calendar year after the year in which this Declaration is recorded and may be further
raised or lowered from time to time upon approval of not less than two-thirds (b) of the entire Board
of Directors. All fees and disbursements of the insurance trustee.shall be paid by the Association
and shall be a common expense of all Lot Owners. - e ' x

The policy shall contain the standard mortgagee clause in favor of mortgagees which
shall provide that any.loss shall be payable to a mortgagee. as. its interest shall appear; subject,
however, to the loss payment provisions in favor of the Board of Directors. The obligation to restore
or reconstruct after damage due to fire or other insured peril supersedes the customary right-of a
mortgagee to have the proceeds of insurance coverage applied to the mortgage indebtedness.

The interest of the Association, each Lot Owner and such Lot Owner’s known
mortgagee shall be acknowledged on the policy, as their interests may appear. Each Lot Owner and
such Owner’s known mortgagee shall receive, at the time of purchase and at the time a new policy is
obtained or an existing policy renewed, a certificate evidencing proof of insurance coverage.

Certificates or endorsements to the policy, together with proof of payment of
premiums, shall be furnished by the Board of Directors to all mortgagees of Lots requesting the same
for a reasonable charge. '

2, Liability. The liability insurance shall cover the directors and officers
of the Association, the managing agent, if any, and all Lot Owners as their interests may appear, but
not the liability of Lot Owners arising from occurrences within such Owner’s Unit or on such
Owner’s Lot. The policy shall include the following endorsements: (i) commercial general liability
including bodily injury, property damage and personal injury, (libel, slander, false arrest and
invasion of privacy), (ii) medical payments, (iii) cross liability under which the rights of a named
insured under the policy shall not be prejudiced with respect to such insured’s action against another
named insured, (iv) “severability of interest” precluding the insurer from denying coverage to a Lot

23



Owner because of negligent acts of the Association or any other Lot Owner, (v) contractual liability,
and (vi) host liquor liability coverage with respect to events sponsored by the Association.

: Coverage may not be canceled or suspended (including cancellation for nonpayment

of premium) or substantially modified without at least 30 days’ prior written notice to the insureds
(10 days for non-payment of premium), including all known mortgagees of Units or Lots as shown
on the records of the Aseociation. The Board of Directors shall review such coverage at least once
each year.

Owners, this public liability insurance shall be in a combined single limit of $1,000,000.00 covering
all claims for bodily injury and property damage arising out of a single occurrence. : :

3. Directors’ and Officers’ Liability. The directors’ and officers’ iability

insurance shall cover the “wrongful” acts (wrongful performance or failure to perform) of a director

or officer of the Association. The policy shall be.on a “claims made” and shall include all prior

officers and members of the Board of Directors, and any deductible provision shall apply only to
each claim. The policy shall provide for “participation” by the Association or by the officers or

directors of the Association only to the minimum extent permitted by law or applicable government
regulations. : ' T S :

4, Fidelity Bond. The fidelity bond shall coverall directors, officersand .
employees of the Association and the Association’s managing agent, if any, who handle Association .

funds. The bond shall name the Association as obligee and be in an amount not less than a sum
equal to three (3) months’ aggregate assessments on all Lots, plus the amount of reserves and other
funds on hand. It shall proyide that the bond may not be canceled or substantially modified
(including cancellation for non-payment of premium) without at least 30 days’ prior written notice to
the Association (10 days notice for non-payment of premium) and to all institutional first mortgagees
of Lots whose names appear on the records of the Association. s :

The Board of Directors shall, at the request of any Lot Owner, Lot moftgagee, or .
prospective Lot Owner or Lot mortgagee, increase the amount of such bond to meet the reasonable -
requirements of any existing or proposed holder or insurer of any mortgage made or to be made on |

any Lot.-

5. Workers’ Commgggg. jon. To the extent deemed reasonable and

necessary by the Board of Directors, workers’ compensation insurance shall be obtained. Such . . .

insurance shall cover any employees of the Association, as well as any other person performing
work on behalf of the Association. - :

 Other Insurance. The Board of Directors may also obtain such other insurance as it
shall deem necessary or desirable from time to time including “umbrella” catastrophe coverage, and
hired and non-owned vehicle coverage. . '

No Liability for Failure to Obtain Above Coverages. The Board of Directors shall not.

be liable for failure to obtain any of the coverages required by this Section or for any loss or damage
resulting from such failure if such failure is due to the unavailability of such coverages from
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reputable insurance companieé., or if such coverages are so available only at demonstrably
unreasonable cost. = | . " '

. Deductible. With respect to property insurance, the deductible shall apply to each

.occurrence, not each item of damage. The Association may pay the portion for which an individual

Owner is responsible, and the amiount so paid, together with interest and costs of collection

(including attorney’s fees), shall be a charge and continuing lien upon the Lot involved, shall
contitute a personal obligation of such Owner, and shall be-collectible in the same manner as
Assessments under Article V of this Declaration. . e
. Section 9.02. Restoration or Reconstruction After Fire or Other Casualty:
Responsibility for Insurance Deductible. In the event of damage to or destruction of any Unit or
__Units, insured through insurance obtained by ot through the Association, as a result of fire or other
. casualty, the Board of Directors shall notify all mortgagees of such Unit or Units as indicated on the
_ records of the Association and shall arrange for the prompt repair and restoration of the damaged

. - property and the Board of Directors, or the Insurance Trustee, as the case may be, shall disburse the

proceeds of all insurance policies to the contractors engaged in such repair and restoration in
appropriate progress payments; provided, however, that if three-fourths (©) or more of the Units ina
building are destroyed or substantially damaged and the Owners of 75% or more of all Lots and of
all Lots in the building decide within 90 days after such damage or destruction not to proceed with
repair or restoration, the net proceeds of insurance policies, if any, shall be divided among the
Owners in proportion to the damage, as determined by the Board of Directors, to their insured
property in relatjon to the total damage (including demolition) to all the insured property, provided,
. however, that no payment shall be made to 2 Lot Owner until there has first been paid off out of such

_Owner’s share of such funds all liens on su_ch Owner’s Lot.

L " In the event that insurance proceeds are, for any reason, including the deductible
amount or insurance trustee’s fees, insufficient to pay all of the costs of restoring or repairing the
property to the same condition as formerly existed, the Board of Directors shall. levy-a special
assessment to make up the deficiency against the Lot Owners of the damaged property, which
.. special assessment shall be levied in proportion to the damage, as determined by the Board of
Directors, to their insured property in relation to the total damage to all the insured property. Ifthe
Board of Directors cannot reasonably determine the allocation of damage among Units and
Association Property, the insufficiency of funds can be deemed a common expense. i

g ~ In the event of damage or destruction of any Unit or other improvements on the
. Property as a result of fire or other casualty covered by insurance obtained by or through the

Association, the deductible amount of any insurance proceeds shall apply to each occurrence, not to

each item of damage, and shall be funded as follows: C E.

1. If the property is damaged from a cause which emanates from improvements
which the Association has the responsibility to maintain, the Association shall
be responsible for the deductible amount, except that, if the cause of such
damage is the result of gross negligence or the wantonly malicious act of any
Owner (or of a member of such Owner’s family or of a tenant of such Owner
or of a guest or invitee of such Owner or of a member of such Owner’s
family) the Owner shall be responsible for such deductible amount.
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2. If the property is damaged from a cause which enianates from or within a Uhit
the Owner or Owners of such Unit shall be respons1ble for the deductlble
amount.

The Association may, at its option, pay the deductible amounts for which an.
individual Owner is responsible, and the amounts so paid, together with interest and costs of .
collection (including attorney’s fees), shall be & charge and continuing lien upon the Lot involved,
shall constitute a personal obligation of such Owner, and shall be collecuble in the same manner as
Assessments under Article V of this Declaratmn. Ce

In the event of damage to or deslmctlon of any common property or facility of the
Association, insured through insurance obtained by the Association, as a result of fire or other
casualty, the Board of Directors shall (i) promptly send written notice of such damage or destruction
to all institutional first mortgagees whose names appear on the tecords of the Association and to the
insurance trustee, if any, and the Board of Directors or the insurance trustee, as the case may be,
shall (ii) arrange for the prompt repair and restoration of the damaged propetty. and (iii) disburse the -
proceeds of all insurance policies to the contractors engaged in stich repair and restoration in
appropriate progress payments. In the event that the insurance proceeds exceed the cost of repair
and reconstruction of such Association Property, no Lot Owner or any other party shall have pnonty
to receive any portion of such surplus over such Lot Owner’s mortgagee S ‘

. Sectlon 9.03. Insurance Carried by Unit Ownm Each Unit Owner has the nght, at
such Owner’s expense, to obtain insurance for such Owner’s benefit, including (1) fire, casualty and

theft coverage for such Owner’s personal property, (2) coverage for such Owner’s personal liability
within such Owner’s Unit and on such Owner’s Lot and (3) fire and casualty insurance coverage for
“improvements and betterments” to such Owner’s Unit or Lot which may not be covered by fire and
casualty insurance obtained by or through the Association, provided, however, that (1) such policies
contain waivers of subrogation, if available, and (ii) the liability of the carriers issuing insurance
procured by the Board of Directors shall not be affected or diminished by reason of any such
additional insurance carried by the Owner. .

Section 9.04 Right of Mortgagees to Pay and be
Property Taxes on Association Property. Inthe event the Association fails to obtam or mamtam ﬁre,
casualty and liability insurance for Association Property as required under this Article IX; such
insurance may be obtained by one or more mortgagees of Lots, singly or jointly. Such mortgagee or
mortgagees shall be owed immediate reimbursement from the Association for any amount expended
for such insurance, real property taxes or any other charges with respect to Association Property
which are in default and which may become or have become a charge against the Association

Property.
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ARTICLE X
GENERAL COVENANTS AND RESTRICTIONS

Section 10.01. Advertising and Signs. Except for signs erected by or with the
permission of the Sponsor in connection with the initial development, léase or sale of Lots or Units,
no additional sign or other advertising device of any nature shall be placed for display to the public
view on any Lot or other portion of Property (including temporary signs advertising property for sale
or rent) except with the consent of the Board of Directors.

Section 10.02. No Animals Birds and Insects. Dogs that weigh over forty (40) -
pounds shall be prohibited. No animals, birds or insects shall be kept ot maintained on any Lot on
which a Unit is coristructed or other portion of the Property except with the consent of the Board of
Directors of the Association which may, from time to time, (i) impose reasonable rules and
regulations setting forth the type and number of animals, birds and insects and (ii) prohibit certain
types of animals, birds or insects entirely, In any event, pets may be allowed outdoors only when
accompanied by a respons1b]e person and leashed. The Board of Directors of the Association shall
have the right to require any Lot Owner (or any tenant of any Owner, or any family member or guest
of any Owner or tenant) to permanently remove from the Development any animal, bird or insect, if,
in the Opmlon of the Board of Directors, acting in its sole discretion, such animal, bird or insect is
creatmg anuisance because, e.g,, the Lot Owner does not clean up after the animal, the animat is too
noisy, or the animal is not properly controlled. All dogs must be leashed when on the Property

Section 10.03. Protective Screening and Fences. Any screen, planting, fence
enclosures or walls initially placed on a Lot or other portion of the Property shall not be removed or

replaced with other than a similar type of planting, fence or wall except with the permission of the
Board of Directors. Except for the foregoing, no fence, wall, or screen planting of any kind shall be
planted, installed or erected upon said Lot or other portion of the Property unless approvéd by the -
Board of Directors. Notwithstanding the foregoing, no fence, wall or screen planting shall be
maintained so as to obstruct sight lmes for vehlcular n'afﬁc :

Section 10.04. arbage and Refuse Disposal. Except for bmlding materials during *
the course of construction or repair of any approved improvements, no lumber, metals, bulk - -
materials, rubbish, refuse, garbage, trash or other waste material (all of which are referred to
hereinafter as “Trash’) shall be kept, stored, or allowed to accumulate, outdoors on any portion of
the Property, except in sanitary containers and screened from adjacent and surrounding property.
Such containers may be placed in the open within 24 hours of a scheduled pick-up, at such place on
the Lot or other portion of the Property designated by the Board of Directors, so as to provide access
to persons making such pick-up. The Board of Directors may, in its discretion, adept and
promulgate reasonable rules and regulations relating to size, shape, ‘color and type of containers
permitted and the manner of storage of the same on any portion of the Property. All facilities for the
storage or disposal of trash, shall be kept in a clean and sanitary condltlon

Section 10.05. No Above Surface Utilities Without Approva "No facilities,
including. without limitation, poles and wires for the transmission of electricity or telephone

messages, and water, gas, sanitary and storm sewer drainage pipes and conduits shall be placed or
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maintained above the surface of the ground on any portion of the Property without the prior written |
approval of the Association’s Board of Directors. -

Section 10.06. No Noxious or Offensive Activities. No noxious or offensive activity
shall be carried out upon any portion of the Property, nor shall anything be done thereon that may be-
or become a nuisance or annoyance in the area or to the residents or Lot Owners thereof. The
emission of smoke, soot, fly ash, dust, fumes, herbicides, insecticides, and other types of air
pollution or radioactive emissions or electro-magnetic radiation disturbances, shall be controlled so
as not to (i) be detrimental to or endanger the public health, safety, comfort or welfare, (ii) be
injurious to property, vegetation or animals, (iii) adversely affect property values or otherwise
produce a. public nuisance or hazard or (iv) violate any applicable zoning regulation or other
governmental law, ordinance or code. . i

Section 10.07. Dwelling in Other Than Residential Units. No temporary building,
trailer, basement, tent, shack, barn, outbuilding, shed, garage, or building in the course of
construction or other temporary structure shall be used, temporarily or permanently, as a dwelling on
any Lot or other portion of the Property except with the consent of the Board of Directors of the
Association. - '

Section 10.08. No Television and Communication Antennas. No outside television,
radio, “C.B.” or other communication antenna shall be erected on any Lot ‘or.other portion ofthe
Property except satellite dishes of such a size and in such a location as approved by the Association’s
Board of Directors. ' e . :

Section 10.09. Trees and Other Natural Features. After the transfer of title by the
Sponsor to a Lot or other portion of the Property no trees shall be remioved from any such transferred
Lot or other portion of the Property except with the permission of the Association’s Board of
Directors. The.Association’s Board of Directors in its discretion, may adopt and promulgate rules
and regulations regarding the preservation oftrees and other natural resources and wildlife upon the
Property. .

. Section 10.10. Residential Use Only. Except as provided in Section 10.11 below, the
Property shall be used only for residential purposes and purposes incidental and accessory thereto
except that, prior to transfer of title by the Sponsor to all of the Property, the Sponsor may use one or
more Lots or other portions of the Property for model homes and/or a real estate sales office. . .

. Section 10.11. No Commercial and Professional Activity on Property. No wholesale
or retail business, including any salon, studio, laboratory, home industry shall be conducted on the
Property without the consent of the Board of Directors, except (i) by the Sponsor in conjunction with
the initial construction, development, lease and sale of Lots and Units and (ii) the conducting of
business by telephone. This restriction is not intended to preclude the operation of an in-home office
for purposes other than those set forth above; to the extent approved by the Town of Ogden. '

Section 10.12. No Qutdoor Repair Work. With respect to a Lot or other portion of
the Property to which title has been transferred by the Sponsor, no extensive work on any motor
vehicles, boats or machines of any kind shall be permitted outdoors on such Lot or portion thereof,
except with the consent of the Association’s Board of Directors. .
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Section 10.13. No Oversized, Commercial, Recreational, or Unlicensed Vehicles,
Camper Bodies, Boats or Trailers. Unless used in connection with the construction or sale of Lots
and Buildings by the Sponsor, or maintenance of the Property, or unless garaged or otherwise
consented to by the Board of Directors of the Association, the following shall not be permitted on
* the Property: . '

a. oversized vehicleé (veﬁclw which will not fit intb a garage);

b. comrherci_al vehiclés (as deterl;;ined by the Board in its sole
discretion); 2. - & -os oo

c. recreational vehicles;

d. unlicensed motor vehicles of any type;

e. - . camper bodies; .

f. boats or trailers. .

Section 10. 14. No Parking on Private Road. No parking along the private roadway .
within the Property shall be permitted. : : -

Section 10.15. No Clotheslines. No outdoor drymg or airing of any -clothing or
bedding shall be permitted within the Property unless authorized by the Association’s Board of
Directors. : _ - :

Section 10.16. Lease of Entire Unit Only. An Ownet shall not lease any portion of a
Unit (other than the entire Unit). L

Section 10.17. Initial Lease Term of Unit. No lease of a Unit shall be for an initial
term of less than_six (6) months, '

Section 10.18. No Operation of Snowmobiles, Motorcycles, All Terrain Vehicles or
Similar Motor Vehicles. The operation of snowmobiles, motorcycles, all terrain vehicles or similar
vehicles is prohibited within the Property unless authorized by the Association’s Board of Directors.

Section 10.19 No Rock Salt. Owners shall not use rock salt to deice patios, walks or
stoops.

Section 10.20 “S5 or over”. No Unit is to be sold or rented other than in compliance

with the terms of the Zoning Code of the Town of Ogden and the Fair Housing Act relative to
persons who are “55 years of age or older.”
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ARTICLE XI | |
ENFORCEMENT, AMENDMENT AND DURATION OF DECLARATION

Section 11.01. Declaration Runs With the Land. Each person or entity acquiring an
. interest in a Lot or other portion of the Property or otherwise occupying any portion of the Property
. (whether or not the deed, lease or any other instrument incorporates or refers to the Declaranon)
covenants and agrees for him, her, or itself, and for his, her or its heirs, successors and assigns, to
observe, perform and be bound by the provisions of the Declaration including personal responsibility
for the payment of all charges that may become liens against his, her or its property and which
become due while he, she or it is the Owner thereof, and. also covenants to incorporate this
Declaration by reference in any deed, lease or other instrument further transferring an interest in
such Lot or other portion of the Property.

Section 11.02. Enforceabilig

a. Acnons at Law or Suits in Equity. The provisions of the Declaration
‘shall bind the Property and shall be construed as running with the land and shall inure to the benefit
of and be enforceable by the Sponsor and the Association (being hereby deemed the agent for allof .
the Owners), and by any member or Owner; their respective legal representatives, heirs, successors .
and assigns, by actions at law or by suits in equity. As it may be impossible to measure monetarily
the damages which may accrue to the beneficiaries-hereof by reason of a -violation of the .
Declaration, any beneficiary hereof shall be entitled to relief by way of injunction or specific
performance, as well as any other relief avaﬂable at law or in eqmty, to enforce the provisions
hereof. -

b. Penalties gd Fines. In addition orasan alternative to an action at law
or suit in equity, the Board of Directors of the Association may, with respect to any violation of this
Declaration or of the By-Laws or of the rules and regulations of the Association or any committee of
the Association, and after affording the alleged violator a reasonable opportunity to appear and be
heard, establish monetary and non-monetary penaltws, the amount and/or severity of which shall be
reasonably related to the violation and to the aim of deterring similar future violations by the same or
any other person. Monetary penalties imposed against a Lot Owner or-Unit occupant shall be
. deemeda Speclal Assessment against the Lot of such Owner or on which the Unit occupied by such
occupant is located and, as such, shall be a charge and continuing lien upon such Lot, shall constitute
a personal obligation of the Lot Owner, and shall be collectible in the same manner as Assessments
under Article V of this Declarat]on

Section 11.03. No Waiver by Failure to Enforce. The failure of any beneficiary
hereof to enforce any provision of the Declaration shall in no event be construed as a waiver of the
right by that beneficiary or any other to do so thereafter, as to the same or a similar violation
occarring prior or subsequent thereto. No liability shall attach to the Sponsor, the-Association (or -
any officer, director, employee, member, agent, committee or committee member) or to any other
person or organization for failure to enforce the provisions of the Declaration.

Section 11.04. Obligation and Lien for Cost of Enforcement by Association. If the
Association or any other party successfully brings an action to extinguish a violation or otherwise
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enforce the provisions of the Declaration, or the rules and regulations promuigated hereto, the costs
of such action, including legal fees, shall become a binding, personal obligation of the violator. If
such violator is (1) the Lot Owner, or (2) any family member, tenant, guest or invitee of the Lot
Owner, or (3) a family member or guest or invitee of the tenant of the Lot Owner, or (4) a guest or
invitee of (i) any member of such Lot Owner’s family or (ii) any family member of the tenant of

such Owner, such costs shall also be a lien upon the Lot owned by such Owner,. o

Section 11.05. Insgecnon and Entry Rights. Any agent of the Association may at any
reasonable time or times, upon not less than 24 hours notice to the Lot Owner, enter upon the Lot of
such Owner to inspect the improvements thereon for the purpose of ascertaining whether the .
maintenance, construction or alteration of structures or other improvements thereon comply with the
Declaration, or with rules and regulations issued pursuant hereto. Neither the Association nor any
such agent shall be deemed to have comm1tted a trespass or other wrongful act by reason of such
entry or inspection.

In addition to the above, if the Board of Directors determines that it is necessary to
trim, cut or prune any tree, hedge or other plantmg because its location, the height to which, or the
manner in which it has been permitted to grow, is unsightly, detrimental or potentlally detrimental to
persons or property or obscures the view of street traffic or is otherwise im violation of this
Declaration, the Association shall notify the Owner of the Lot or other portion of the Property who
shall be obliged to remedy the violation. ¥f the Owner fails to remedy the violation within 30 days
after such notice is given, then the Assocxatlon may take such remedial action at the expense of the
Owner

Section 11.06. Notification to Association of Mortgagees and Default Notices to be
Sent to Mortgagees. The Association shall be notified by each Lot Owner or such Lot Owner’s
mortgagee of the name and address of the mortgagee of any mortgage on such Owner’s Lot. Upon
receipt of such notice, the Association shall thereafter provide such mortgagee with a duplicate copy
of any notice of default sent to such Qwner w1th regard to the wolatlon, by such Owner, of any
prov1s1on of this Declaration.

Section 11.07. Amending Declaration. The Sponsor, during the time it shall own any
portion of the Property, or-the Association may make amendments to this Declaration to correct
omissions or errors, which amendments shall not substantially or adversely modify rights of any
Owner without such Owner’s written consent. Notwithstanding the foregoing, the Additional
- Property (as discussed in Section 2.02 of this Declaration) may be subjected to the provisions of the _
Declaration by the Sponsor without the consent of the Owners. '

. Except as otherwise specifically provided for in this Declaration, including
Sections 2.02, 3.10, 4.05, 5.06, and the above portion of this Section 11.07, the Board of Directors
on its own initiative, or pursuant to a written petition signed by Owners of not less than 25 percent of
the Lots owned by persons mdependent of the Sponsor, may propose an amendment to the
Declaration.

The Board of Directors shall hold a Hearing in accordance with Section 4.07 herein

for the purpose of consldermg such proposed amendment. Notice shall be given as required by
Section 4.07.
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The date or initial date for the canvass of the vote on the proposed amendment shall
be not less thai 30 nor more than 45 days after the Hearing, Notice of such vote, containing the
date, time and place of the canvass thereof and acopy of the proposed amendment, with such
changes as the Board of Directors shall have made as a result of the written and oral comments
received at the Hearing, and a form of ballot shall be mailed or delivered by the Board of Directors

to all Owners not less than 14 days prior to the date or initial date set for the canvass thereof.

The affirmative vote of Owners of 67% or more of the total number of Lots shall be
required for approval of a proposed amendment, except that (i) an amendment to shorten the
duration of this Declaration or to terminate this Declaration shall require the affirmative vote of
Owners of not less than 80% of the total number of Lots after a hearing as provided in Section 11.10
below, and (i) so long as the Sponsor holds title to any portion of the Property, the written consent
of the Sponsor will be required for any amendment which adversely affects a substantial interest or
right of the Sponsor, which consent must not be unreasonably withheld; and (iii) no amendment
which. substantially affects the interest of any lending institution shall be effective if lending
institutions which together are first mortgagees on 51% or more of the Lots advise the Associationin
writing, prior to the date or initial date set for voting on the proposed amendment, that they are
opposed to such amendient, which opposition must not be unreasonable. Written notice of any
proposed amendment which substantially affects the interest of any lending institution first
mortgagee shall be sent to all such lending institution first mortgagees whose names appear on the
" records of the Association at least 30 days prior to the date or initial date set for voting on the -
proposed amendment. o ' ‘. C

No amendment shall terminate, extinguish or advérsely modify any easement granted
in this Declaration which benefits Lots or Units except with respéct to those Lots or Units whose
Owners specifically consent in writing to such termination, extinguishment or modification, except

-as provided in Section 11.10 of this Declaration. c o

Section 11.08. Owner Responsible for Tenants and Guests. Any lease ofa Unit shall
provide and specify in writing within the lease specific reference to the “Declaration” and that the
tenant shall comply in all respects with the térms of the Declaration, By-Laws, and rules and
regulations, if any, of the Association. If a tenant or any guest of a Lot Owner or Tenant is in
violation of such Declaration, By-Laws or rules and regulations, the Board of Directors shall so
notify the Owner of the Unit which such tenant occupies in writing by certified mail, return receipt
requested. Ifthe violation is not cured or eviction proceedings are not commenced against the tenant
within 14 days after the Owner has received notice of such violation, and diligently pursued
thereafter, the Board of Directors may pursue any remedies which it may have pursuant to Section
11.02 of this Declaration. ‘ '

Section 11.09. When Amendment or Termination Becomes Effective. Any
amendment or termination of this Declaration shall not become effective until the instrument
evidencing such change has been duly recorded in the office of the Clerk of the County where the
 Property is situated. Such instrument need not contain the written consent of the required number of
Owners but shall contain a certification by the Board of Directors of the Association that the
consents required for such amendment have been received and filed with the Board.
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Section 11.10. Duration. This Declaration shall continue with full force and effect
perpetually unless terminated or its duration shortened by affirmative vote of not less than 80% of
the total number of Lot Owners after a Hearing is held in accordance with Section 4.07 of this
Declaration.

The date or initial date for the canvass of the vote on any proposed termination shall
_,be not less than 30 nor more than 45 days after the Hearing. Notice of such vote, containing the
date, duration, time and place of the canvass thereof, and a form of ballot, shall be mailed or
delivered to all Lot Owners not less than 14 days pnor to the date of or initial date set for the canvass
thereof, :

Section 11.11. Construction and Interpretation. The Association shall have the right
to construe and interpret the provisions of this Declaration and, in the absence of adjudication by a
court of competent jurisdiction to the contrary, its construction or interpretation shall be final and
binding as to all persons or property benefited or bound by the provisions hereof.

Any conflict in construction or interpretation between the Association and any other
person or entity entitled to enforce the provisions hereof shall be resolved in favor of the
construction or interpretation of the Association. The Association may adopt and promulgate
reasonable rules and regulations regarding the administration, interpretation and enforcement of the
provisions of this Declaration. In so adopting and promulgatmg such rules and regulations, and in
making any finding, determination, ruling or order or in carrying out any directive contained herein
relating to the issuance of permits, authorizations, approvals, rules or regulations; the Association
shall take into consideration the best interests of the Owners and residents of the. Property for the
purpose of preserving and maintaining the Property as a high quahty community. :

In grantmg any permit, authorization, or approval, as herem provided, the Association
may impose any conditions or limitations thereon as it shall deem advisable under the circumstances
in each case in light of the considerations set forth in the immediately preceding paragraph hereof.

Section 11.12. Conflict with Municipal Laws. The protective covenants, conditions
and restrictions set forth herein shall not be taken as permitting any action or thing prohibited by the
applicable zoning laws, or the laws, ordinances, rules or regulations of any governmental authority
with jurisdiction over the Property, or by specific restrictions imposed by any deed or lease.

Section 11.13. Change of Conditions. No change of conditions or circumstances
shall operate to amend any of the provisions of this Declaration, and the same may be amended only
in the manner provided herein.

Section 11.14. Effect of Unenforceablhg or Invalidity of Provision of Declaration.

The determination by any court that any provision hereof is unenforceable, invalid or void shall not
affect the enforceability or validity of any other provision hereof.
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ARTICLE XII
GENERAL

Section 12.01. Headings and Captions. The headings and captions contained in this
Declaration are for convenience only and shall not affect the meaning or mte:pretatlon of the content
thereof.

Section 12.02. Right Reserved to Sponsor io‘ Impose Additiongl Protective
Covenants. The Sponsor reserves the right to record additional protective covenants and restrictions
prior to the conveyance of any lands encumbered by this Declaration.

Section 12.03. Notice. Any notice required to be sent to the Sponsor or to any
Owner or mortgagee under the provisions of this Declaration shall be deemed to have been properly
sent when mailed, postage prepaid, to the last known address of the person or entity appearing as the
Sponsor, Owner or mortgagee on the records of the Association at the time of such mailing.

Section 12.04. Right of Association to Transfer Interest. Notwithstanding any other
provision herein to the contrary, the Association and its successors, shall at all times have the

absolute right to fully transfer, convey and assign its right, title and interest under this Declaration to
any successor not-for-profit corporation or trust and, upon such assignment, the successor
corporation or trust shall have all the rights and be subject to all the duties of said Association as set
forth in this Declaration and shall be deemed to have agreed to be bound by all provisions hereof, to
the same extent as if the successor corporation or trust had been an original party, and all references
herein to the Board of Directors shall refer to the board of directors (or trustees) of such successor
corporation or trust. Any such assignment shall be accepted by the successor corporation or trust
under a written agreement pursuant to which the successor corporation or trust éxpressly assumes all
the duties and obligations of the Association. If, for any reason, the Association shall cease to exist
without having first assigned its rights hereunder to a successor corporation or trust, the covenants,
easements, charges and liens imposed hereunder shall nevertheless continue and any Lot Owner may
petition the court of competent jurisdiction to appoint a frustee for the purpose of organizing a
not-for-profit corporation or trust to take over the duties and responsibility of the entity to exist,

subject to the conditions provided for herein with respect to an assignment and delegatlon toa
successor corporation or trust.

Section 12.05. Right of Association to Transfer Functions. Unless otherwise
specifically prohibited herein or within the Certificate of Incorporation or By-Laws of the
Association, any and all functions of the Association shall be fully transferable in whole or in part to
any other homeowners’ or residents’ association or similar entity.
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OGDEN CENTER DEVELOPMENT CORP. PIRATES COVE HOMEOWNERS’
_ ASSOCIATION, INC.

By: By

Name: | . ) . Name:

Its: ' Its:

- LOPRESTI HOMES CORP.

By:

Name:

Its:

Michael J. LoPresti Michael S. LoPr_&sti’

 Joan LoPresti ‘Tracy L. LoPresti
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' STATE OF NEW YORK )
- )SS.:
" COUNTY OF MONROE )

On the day of ,inthe year , before me, the undersigned,
a Notary Public in and for said State, personally appeared | __, personally
known to me or proved to me on the basis of satisfactory evidence to be the individual(s) whose
name(s) is (are) subscribed to the within instrument and acknowledged to me that he/she/they
executed the same in his/her/their capacity(ies), and that by his/her/their signature(s) on the
instrument, the individual(s), or the person upon behalf of which the individual(s) acted, executed
the instrument. :

Notary Public

STATE OF NEW YORK )
)SS.:
COUNTY OF MONROE )
Onthe dayof - ,intheyear ____,before me, theundersigned,
"a Notary Public in and for said State, personally appeared , personally

known to me or proved to me on the basis of satisfactory evidence to be the individual(s) whose
name(s) is (are) subscribed to the within instrument and ‘acknowledged to me that he/she/they
executed the -same- in His/her/their capacity(ies), and that by his/her/their signature(s) on the
instrument, the individual(s), or the person upon behalf of which the individual(s) acted, executed
the instrument. '

_ Notary Public
STATE OF NEW YORK " )~
COUNTY OF MONROE ;SS': .
Onthe____ dayof intheyear_____,before me, the undersigned,
a Notary Public in and for said State, personally appeared , personally

known to me or proved to me on the basis of satisfactory evidence to be the individual(s) whose
name(s) is (are) subscribed to the within instrument and acknowledged to me that he/she/they
. executed the same in his/her/their capacity(ies), and that by his/her/their signature(s) on the

instrument, the individual(s), or the person upon behalf of which the individual(s) acted, executed

the instrument.

Notary Public

36

™



SCHEDULE A
* REAL PROPERTY SUBJECT TO DECLARATION

ALL THAT TRACT OR PARCEL OF LAND, situate in the Town of Ogden, County of Monroe and
State of New York, more particularly described as Lots ARS0A - AR80ON, and AR80P - AR80Y,
inclusive of Hickory Hollow Senior Community, as shown on a maps filed in the Monroe County
Clerk’s Office in Liber 303 of Maps at page 80.



SCHEDULE B
ADDITIONAL PROPERTY TO BE SUBJECT TO DECLARATION
ALL THAT TRACT OR PARCEL OF LAND, situate in the Town of Ogden, Couﬁty of Monroe aﬁd

State of New York, more particularly described as Lot R79 of Hickory Hollow Senior Community,
as shown on a map filed in the Monroe County Clerk’s Office in Liber 303 of Maps at.page 80.
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EXHIBIT H
CERTIFICATE OF INCORPORATION FOR ASSOCIATION

OF
PIRATES COVE HOMEOWNERS’ ASSOCIATION, INC.

Under Section 402 of the Not-for-Profit Corporation Law






[ i P * _. . 3-5_

State of New York }
Department of State }

1 hereby certify rhat the arme.xed copy has been compared with the original document in the cu:tody of the Secraur_v
o_fsratcandtimthesm isa true copy of said original.

" Witness my hand and seal of the Department of Stite on Augllst 18,2006

E— )

;.'. !NB ...
o wp

Special Deputy Secretary of State

DOS-1268 (Rev. 11/08)
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N. Y. 5. USPAKIMENT OF STALS _
DIVISION OF CORPORATIONS AND STATE RECORDS ALBANY, - NY 12231-0001

FILING RECEIPT . B=5

CENTITY NAME: PIRATES COVE HOMEOWNERS' ASSOCIATION, INC.

DOCUMENT TYPE: INCORPORATION (NOT-FOR-PROFIT) TYPE: A COUNTY: MONR
SERVICE COMPANY: PHILLIPS LYTLE LLP SERVICE CODE: AT

FILED:04/07/2006 DURATION : PERPETUAL CASH#:0§0407000470ﬂFILM #:060407000452

ADDRESS FOR PROCESS | EXIST DATE

PHILLIPS LYTLE LLP ' . 04/07/2006
1300 FIRST FEDERAL PLAZA ‘ |
. ROCHSTER, NY 14614

REGISTERED AGENT.

- e W e

FILER FEES 110.00 PAYMENTS 110.0
FILING ' 75.00 CASH 0.0

| TAX 0.00 CHECK 0.0

. PHILLIPS LYTLE LLP CERT 0.00 CHARGE 0.0
(_ 1300 FIRST FEDERAL PLAZA COPIES 10.00 DRAWDOWN 110.0
: HANDLING 25.00 OPAL 0.0
ROCHESTER, NY 14614 REFUND 0.0
-'--Sﬂu‘ﬂ--‘-=-===’===ﬂ----====--===----a=--:g-‘a---ﬂs-E-----'-. -4 ¢ ]

DOS-1025 (11/89)
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EXHIBIT I

BY-LAWS OF ASSOCIATION
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EXHIBITI

BY-LAWS
OF
PIRATES COVE HOMEOWNERS® ASSOCIATION, INC.

NAME: Hickory Hollow Senior Community (Resubdivision of Lots 78,79)
SPONSOR: LoPresti Homes Corp.

DATED:

Karen A. DiNardo, Esq.
PHILLIPS LYTLE LLP -

1400 First Federal Plaza
Rochester, New York 14614







BY-LAWS OF |
PIRATES COVE HOMEOWNERS’ ASSOCIATION, INC.

Table of Contents

ARTICLEI NAME AND LOCATION ...coovenearesessers sesreanessisatese .

Section 1.01. Name O T ——R

ARTICLE II ey ¢ T ————— .

------

Section 2.01. Declaration reresesseasasstsesasmesstataseasata s sRSR SRS SR SRS SR SRS
Section 2.02. Lot 1

Section 2.03. Member.......cc.ee.. _ - ersresiasasmesereetastess

-----------------------

Section 2.04. Lot OWNET cooveeceiusuuusunssssemmusasssssssssesmmssgansssassassssasasss s ittt

Section 2.05. Property ... fuesssassersaresssess

SECHiOn 2.06. SPODSOT c.curersssssesesssssssmmsessssssssnismasssasissesssissssismsssssinas st eetss
Section 2.07. UIIE  coveisesessscmssmmursssmmmssssssssssssssserees

ARTICLE III MEMBERS.....ccomesnerssenss

oooooo

Section 3.01, Membership in the Association S

Section 3.02. Right of Sponsor to T
Qection 3.03. Voting Rights....cceceeune. : ;

Section 3.04. Voting Regulations

Section 3.05. Corporate Members.........

-------

Section 3.06. Joint or Common Ownership

Section 3.07. Absentee Ballots and Proxy Voting..
ARTICLE IV MEETINGS OF MEMBERS ...cconessmummusssssssssasess

------

Scation 401, First Meeting and ANl MEeting.....mmss '

" Section 4.02. Special MeetingS. .o crmsismmuumssmmmsmsssssssmmmmmsssssssmisssssarserss

Section 4.03. Notice of Meetings ...

Section 4.04. QUOTUIM ....ouuemresissssssssissses , s S e

Section 4.05. Waiver and Consent.....ccouserassansens Lvessssensasusnsnssessransnas

Section 4.06. Actions Withouta Meeting....orsessses

Section 4.07. Appointment of Inspectors of Election. . :

Section 4.08. ‘Duties of Inspectors of FIECHON 1eceranrersseraessssssssssasssassassssssnsansanss

Section 4.09. Order of Business at MeEEtNG .vucenvessrnassinnes
ARTICLE V BOARD OF DIRECTORS .ovrccr s :

Section 5.01. Number and Qualification of Directors..........

Section 5.02. Nominations.....cemeeesss

Section 5,03, Election and TErM «ermmmmmmmsnss o .

SOCHON 5.04. VACANCIES crverssrresssssssessssssssssssssstssssarsssas st s smss s s s sisss 00 :

-----------------------

Section 5.05. Removal of Members of Board of Directors.
Section 5.06. Compensation cc.wecessiescusesans ereessasessssaressentestsninenisaraseesniss

Section 5.07. Organizational MEEHNE ... wwurmmsmmssassessessssssssmmsmsasssss i

-----







Section 5.08. Regular MEetiNgS.......cceieesieereesssmsnesssssssssesmassasssaasensonsmsasonsassesssnsasassnsasansasasssarasonasse 8
Section 5.09. Special MEEtiNES....omiuiiecessisencssressiasrinesessssssansnanesssnsersssnssonsssnsesnassansorasssssasssansrasas 8
Section 5.10. Quorum and VOUNE .........ccevurvesemmseresisessssesssnansasansans .8
Section 5.11. Action Without @ MEeting .........ccccreeerssaresssresessasmsossinssssssaasesassssassnssnssssssssonsassasesancase 8
Section 5.12. Regulations.........ccciericiimsssnnsessiserisensennserinsssssinsmersssssssmssssssssanssessnossossmsssssassssasass 8
Section 5.13. Powers and Duties..........cccoseennee. 8
Section 5.14. Managing Agent and Manager ..... cazuensassranessasss .10
ARTICLE VI OFFICERS.......ccovccocvrtensssassaninsssassenstsaras ebsisivisnssesosssssnsasssssasisnsasasssiisdsssds 10
Section 6.01, Officers......cc.curesrasensesssensssnas _ .10
Section 6.02. Election and Appointment of Ofﬁcere ............. 10
Section 6.03. Term and VACANCIES ...ccccenurrersnsssassrsassmnssassssissssserssssacsessssnestansonsosbassnsnsassassssasassesaass 10
Section 6.04. Removal of Officers e¥eneutaninensnnsstuassesa et i nransennistatnitensnros 11
Section 6.05. President. b aTaTeRa sRass ; .11
Section 6.06. Vice President..........ccceivemescsssnesaiesnenissssssasanssssssssssissssssenssssasassssnases S 11
Section 6.07. SECTEAIY .....cccnseiisrsemsinrssscssmassasasassnsasssassorsscsssssasessssinsssssernsssssiossasessunses .11
Section 6.08. TTrEASUTET.....ivvrsereesacussessssnsssonsssisessasnsasons w11
Section 6.09. Other Officers..........coeerveersan L1
Section 6.10. Delegation of Authority and Duties; Conh'ol of Officers....... 11
Section 6.11. Fidelity Bonds.. . S ) .11
ARTICLE VII COMMITTEES ........covieuriirecirnsismmissarsissssssssmsnsarasensarsassssssessansssssassssrossans 12
Section 7.01. Committees of Directors............... et v S i ik SRR AR SRR TSR Tan R 12
Section 7.02. Committees of Lot OWNETS.........conersenescrsncarreanes R s 12..
Section 7.03. Rules and Records .12
ARTICLE VIII FINANCE AND RECORDS........cccsimirecmsnsansasens 12
Section 8.01. CheckS .....cuvuresircrimcsnsesessasessannmessssmssssssesssessssnsses .12
Section 8.02. Fiscal Year................. OO . S 12
Section 8.03. Annual REPOItS........creessencessncsisrncsssnrasancnsersesassesnsassass .12
Section 8.04. Record Keeping : - .13
Section 8.05. Separate Account for Capltal R&serve Funds .13
Section 8.06. Books, Records and Legal Documents..........ce.ceeeeeusuesersesaresesens W13
ARTICLE IX GENERAL POWERS OF THE ASSOCIATION.... 14
Section 9.01. ComMON EXPENSES ....cccriesessmssussissssarssosssessssonsasesasnsssssssasssssasossssasorssnssassssasasssrensan 14
Section 9.02. No Active Business to be Conducted for Profit .......coesseerersencnssanes 15
Section 9.03. Miscellaneous INCOMIE ..........urverereeinssisssnersssserisnssosssesssssassssssssssersansrnissasasassosssersese 15
Section 9.04. SPecial SEIVICES.......ccinriiricnencsesmississiiesssanessesssnsnsrsssissasatsansasssssessasansensassnsssssssnsns 15
Section 9.05. Delegation of DULIes.......c.cecrummensessessicssnssssasnssssssnssasnssesesesasases .16
Section 9.06. Acquisition, Lease, Sale or Exchange of Real Property......cccessnisesascssesscsareresnenses 16
ARTICLE X CORPORATE SEAL OPTIONAL .......ccoeececenierccsscsssmsmisssssessnensasnsssenes 16
Section 10.01. Corporate Seal Optional .......c.eucvarassnnsessmrsarnccsarmsnsarsese .16
ARTICLE XI AMENDMENTS ......cccotitniniiesenesasssisesasssrassensaresssscsnsonsaesesasssasrssssnssssssssens 16
Section 11.01. Alteration, Repeal or Amendment..........ccoeernericnsnnniensresseanss 16
Section 11.02. Form of Amendment Proposals...........ecneinniiienimmiimnoees 17

-i-




N

N



Section 11.03. Nonmaterial Errors or Omissions
Section 11.04. Effective Date of Amendment.......ccoeeee

ARTICLE XII MISCELLANEOUS
Section 12.01. NOCES ....ccvvserrrscrsssesesacnerresssnssersensasassesasssrsstssrasassersrasassases
Section 12.02. Conflict with Certificate of Incorporation or with Declaration......
Section 12.03. No Waiver_for Failure to Enforce........cc.ecoreeur .

Section 12.04. Gender .............
Section 12.05. Captions......
Section 12.06. Severability

oooooooooooooooooo

.........

- jii -






BY-LAWS |
OF |
PIRATES COVE HOMEOWNERS’ ASSOCIATION, INC.
ARTICLET
. NAME AND LOCATION

Section 1.01. Name and Location. The name of the corporation is the Pirates Cove
Homeowners’ Association, Inc. hereinafter referred to as the “Association”. The principal office of
the corporation shall be located in the Town of Ogden, County of Monroe and State of New York.

ARTICLE I
DEFINITIONS

As used in these By—Laws, the followmg terms shall be defined as:

Section 2.01. Declaration. The document entitled A Declamhon of Piotective
Covenants Conditions, Restrictions, Easements, Charges'and Liens — Pirates-Cove Homeowners®
Association, Inc. imposed by the Sponsor on the “Property”, as defined below, as it may from time-
to time be supplemented or amended in the manner prov1ded for in said Declaratlon -
‘ Section 2. 02 Lot. Any portion of the Property under the scope of the Declaration
(with the exception of Association Property as defined in the Declaration) and (i) identified as a
separate parcel on the tax records of the Town of Ogden or (ji) shown as a separate lot on any
recorded or filed subdivision map.

Section 2.03. Member. The Owner of a Lot or Unit subject to the Declaratlen E
whether the holder of record title of the fee interest in the Lot or Unit or the record holder of any
leasehold estate, whether or not such holder actually resides on the part of the Property.

" Section 2.04. Lot Owner. The holder ofrecord tltle, whether one or more persons or

entmes, of the fee interest in any Lot or Unit, whether or not such holder acmally resides i in such
Unit or on such Lot.

Section 2.05. Property. All lands which are subject to the Declaration.

Section 2.06. Sponsor. LoPresti Homes Corp., its successors and assigns.



Section 2.07. Unit. Any residential dwelling situated onthe Property or any dwelling

unit (as evidenced by issuance of a Certificate of Occupancy issued by the Town of Ogden) which
has been occupled as a residence.

ARTICLE III
MEMBERS

Section 3.01. Membership in the Association. The members of the Association shall
be only Lot Owners and the Sponsor for as long as the Sponsor holds title to a Lot.

Section 3.02. Right of Sgonsor to Assign. The Sponsor may, subject to (i) a duly
filed amendment to the offering plan which has been filed with the New York State Department of

Law for the offering of interests in the Association together with the Lots and (i) the written consent
of the percentage of Lot Owners as set forth in the Declaration, assign its membership, in the
Association to any person, corporation, association, trust or other entity, and such assignee, and any
future assignee of such membership, may take successive like ass1gnments Memberships in the
Association shall not otherwise be transferable or assxgnable

Section 3.03. Voting Rights. Each Lot Owner shall have one (1) vote, except to the
extent such right to vote conflicts with the provisions of Sections 4.01 or'5.01 of these By-Laws.
‘Any Lot Owner who is in violation of the Declaration, as determined by the Board of Directors of
the Association, shall not be entitled to vote during any period in which such violation continues,
provided that in no event may a Lot Owner’s voting rights be suspended for nonpayment of
Assessments to the Association.

Section 3.04. Voting Regulations. The Board of Directors of the Association may -

make such regulations, consistent with the terms of the Declaration, the Certificate of Incorporation,
these By-Laws, and the Not-for-Profit Corporation- Law of the State of New- York, as it deems
advisable for any meeting of the Lot Owners, in regard to proof of membership in the Association,
evidence of right to vote, the appointment and duties of inspectors of votes, registration of Lot
Owners for votmg purposes, the establishment of representative voting procedures and such other
matters concerning the conduct of meetings and voting as it shall deem appropriate. :

Section 3.05. Coggorate Members. Any votes of a corporate Lot Owner may be cast
by an appropriate officer of such corporation.

Section 3.06. Joint or Common Ownership. If a Lot is owned by more than one
person, as joint tenants, tenants by the entirety or as tenants in common, the persons owning such
Lot shall reach agreement as to the matter voted upon and cast their vote for their Lot.

Section 3.07. Absentee Ballots and Proxy Voting. On any matter submitted to the
Lot Owners for vote, other than the election of Directors of the Association, any Lot Owner entitled
to vote may cast a vote without attending the meeting in question by filing a written statement with
the Board of Directors prior to the meeting in question, specifying the issue on which the Lot Owner
intends to vote and that the Lot Owner votes for or against the same. Lot Owners unable to attend a
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meeting at which Directors of the Association are to be elected shall be entitled to file an absentee
ballot if so provided by the Board of Directors or may vote by a proxy which shall be in writing and
shall be filed with the Secretary of the Assoclat:on

. ARTICLE IV

MEETINGS OF MEMBERS

-

Section 4.01. First Meeting and Annual Meeting. The first meeting of the
Association shall be held not later than six (6) months from the date of the transfer of the first Lot.

The first annual meeting of the Association shall be held within 30 days after (i) the Sponsor has
transferred title to nine (9) Lots or (ii) within 12 months after the first meeting of the Association,
whichever first occurs. Thereaftet, there shall be an annual meeting of the Lot Owners on the first
Tuesday of the month in which the first annual meeting was held or on such other date and time and
at such place convenient to a majority of the Lot Owners as shall be designated by the Board of
Directors, which meeting shall be for the purpose of electing Directors and for the transaction of
such other business as may come before the meeting. Failure to hold an annual meeting at the
designated time shall not, however, invalidate the corporate existence or affect otherwise valid
corporate acts. The first meeting of the Association or the first annual meeting of the Association
may be called by the Board of Directors and held at any time earlier than the times prowded for
herein. , :

Section 4.02. Special Meetings. Special Meetinge of the Lot ome}s may be called
at any.time by the President or by the Board of Dire¢ctors, or at the request in writing of Lot Owners’
of the Association holding not less than one-third (1/3) of the votes entitled to be cast at the meeting.

Section4.03. Notice of Meetings. Not less than seven (7) days-or more than 60 days
before the date of any Annual or Special Meeting of Lot Owners, the Association shall give to each
Lot Owner entitled to vote at such meeting, written or printed notice stating the time and place of the
meeting, and, in the case of a Special Meeting, indicating that it is being issued by or at the direction
of the person or persons calling the meeting and the purpose or purposes for which the meeting is
called. Such notice shall be delivered either by mail or by presenting it to the Lot Owner personally, -
-or by leaving it at such Lot Owner’s residence as shown on the records of the Association. If mailed,
such notice shall be deemed to be given when deposited in the United States mail, postage paid,
addressed to the Lot Owner at his or her post office address as it appears on the records of the
Association. Notwithstanding the foregoing provision, a waiver of notice in wntmg, signed by the
person or persons entitled to such notice, whether before or after such meetmg is held, or actual
attendance at the meeting in person, shall be deemed equivalent to the giving of such notice to such
persons. - Any meeting of Lot Owners, Annual or Special, may adJoum from time to time t6
reconvene at the same or some other place, and no notice need be given of any such adjourned
meeting other than by announcement at the meeting at which the adjoumnment is taken.

Section 4.04. Quorum. Except as mdy otherwise be provided in these By-Laws, the
presence in person or by proxy of Lot Owners having one- half (1/2) of total authorized votes of all

Lot Owners shall constitute a quorum at any meeting of Lot Owners. If any meéting of Lot Owners =~

cannot be held because a quorum is not present, a majority of the Lot Owners who are present at
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such meeting, either in person or by proxy, may, without notice other than announcement to those
physically present, adjourn the meeting to a time not less than 48 hours from the time the original
meeting was called, and from time to time thereafter, until a quorum shall be present in person or by
proxy. The quorum required in each reconvened meeting shall be one-half of the quorum required
. for the previous meeting. The act of a majority of the Lot Owners present at a meeting at which a
quorum was present shall be the act of the Lot Owners unless the act of a greater or lesser number is
required by law, or by the Certificate of Incorporation of the Association, the Declaration or these
By-Laws.

Section4.05. Waiver and Consent. Wherever the vote of the membership is required
by law, or by the Certificate of Incorporation of the Assoclatlon, the Declaration or these By-Laws,
to be taken in connection with any action of the Association, the meeting and vote of the
membership may be dispensed with if all Lot Owners who would have been entitled to vote upon the
action if such meeting were held, shall consent in writing to such action being taken.

Section 4.06. Actions Without a Meeting. All actions, except removal of a Director,

- which may be taken at a2 meeting of the Association, may be taken without a meeting with the
approval of, and in a writing or writings signed by Lot Owners having the percentage of voting
power required to take such action if it had been taken at a meeting. Such writings shall set forth the
action so taken and shall be filed with the Secretary of the Association.’ A copy of such action when
so approved shall be mailed promptly to all Lot Owners.

Section 4.07. Appointment of Inspectors of Election. The Board of Directors may, in
advance of any meeting of the Lot Owners, appoint one or more inspectors to act at the meeting or at
any adjourned meeting thereof. If inspectors are not so appointed in advance of the meeting, the
person presiding at such meeting may, and on the request of any Lot Owner entitled to vote thereat
shall; appoint one or more inspectors. In case any inspector appointed fails to appear or act, the
vacancy may be filled by appointment made by the Board of Directors in advance of the meeting or
at the meeting by the person presiding thereat. Each inspector, before entering upon the discharge of
his duties, shall take and sign an oath to faithfully execute the duties of inspector at such meeting
with strict impartiality and according to the best of his ability. No person who is a candidate for the

office of Director of the Association shall act as an inspector at any meeting of the Lot Owners at

which Directors are elected. An inspector of elections need not be a member of the Association,

Section 4.08. Duties of Inspectors of Election. Whenever one or more inspectors of
election may be appointed as provided in these By-Laws, such inspector or inspectors shall
determine the number of Lot Owners entitled to vote, the Lot Owners represented at the meeting, the
existence of a quorum, the validity and effect of proxies, and shall receive votes, ballots or consents,
. hear and determine all challenges and questions arising in conriection with the right to vote, count
and tabulate ail votes, ballots, or consents, determine the result, and to do such acts as are proper to
conduct the election or vote with fairess to all Lot Owners.

Section 4.09. Order of Business at Meeting. The order of business at all regular
meetings of members of the Association shall, unless otherwise determmed by the Board of
Directors from time to time, be as follows:

—
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(1)  Calling of meeting to order;

. (@  Proof of notice of meeting or waiver of notice;
(3)  Reading of minutes of preceding meeting;
(4)  Reports of officers; '
(5)  Reports of committees;

. (6) = Appointment of inspectors of election;

(7)©  Election of Directors, if any; ,
(8)  Unfinished and/or old business;
(9) New business; .
(10) Adjournment.

ARTICLE Y
BOARD OF DIRECTORS

Sectlon 5.01. Number and anhﬁcgnm of Directors. The business and affairs of the
* Association shall be managed by the Board of Directors. The Board of Directors shall initially
consist of three (3) persons designated by the Sponsor. The Board of Directors shall meet within 90
days after the conveyance oftitle to the first Lot by the Sponsortoa purchaser Within 30 days after
title has been transferred to 13 Lots, one of such Directors shall resign and shall be replaced by a
person who must be a Lot Owner independent of the Sponsor and who shall be elected to the Board
by those Lot Owners independent of the Sponsor. Such elected member shall serve until the first.
annual meeting of the Association (See Section 4.01 above). .Subject to the rights of the Sponsor to
appoint or elect a portion of the Directors as provided in Section 5.03 below, a full Board shall be
elected by the Lot Owners at the first annual meeting of the Association held pursuant to
~ Section 4.01 of these By-Laws. Commencing with the election at the annual meeting next following
the transfer of title to 13 Lots, the Board of Directors shall be increased to five persons. (Ifthere has-
not been a transfer of title to 13 Lots at the time of an annual meeting, the Board of Directors shall
continue to consist of three (3) persons.) All elected Directors shall be (i) Lot Owners, (ii) spouses
of Lot Owners, (iii) members or employees of a partnership Lot Owner, (iv) officers, directors,
shareholders, employees or agents of a corporate Lot Owner or (v) designees of the Sponsor.

Section 5. 02 Nominations. Nominations for election to the Board of Directors shall
be made by a Nominating Committee which shall consist of a chairman, who may or may not be a
. Director, and two (2) or more other Lot Owners of the Association. Nominations may also be made
from the floor at the annual meeting of the Association. The members of the Nominating Committee
shall be appointed by the Board of Directors at least 30 days prior to each Annual Meeting of the Lot
Owners and shall serve only to make the nominations for Directors to be elected at that meeting.

The Nominatmg Committee shall make as many nominations for election to the
Board of Directors as it shall in its sole discretion, determine, but not less than the number of
vacancies that are to.be filled. .

Section 5.03. Election and Term. Except for members of the Board of Directors
initially appointed by the Sponsor, who shall serve urjntil the first annual meeting of the Association
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as provided in Section 4.01 of these By-Laws or until replaced by the Sponsor, whichever first
occurs, the term of office of members of the Board of Directors shall be fixed at three (3) years,
except that the term of office of the minority of persons elected as members of the Board of
Directors receiving the lowest number of votes at the first annual meeting of the Association or
at any subsequent annual meeting at which the number of Board members is increased shail be fixed
at one (1) year. Successors shall be elected to serve for terms of three (3) years. Members of the.
Board of Directors shall hold office until their successors have been elected. ' Tie votes shall be
decided by a runoff election unless all parties tying agree to a drawing of lots. Voting shall be by
secret written ballot which shall:

a, set forth the number of vacancigs to be filled;

b. set forth the names of those nominated By the Noqriimting Committee
to fill such vacancies; and : . :

c. contain space for a write-in for each vacancy.

The persons receiving the largest number of i/otes shall be elected. Cumulative
voting is not permitted, - = '

- Offering Plan:

(1)  the Sponsor may cast its votes to appoint or designate a majority of
the Board of Directors at any election if the Sponsor owns 50% or
more of the Lots at the time of such election, provided five (5) years
have not passed since the date of recording of the Declaration;

(2)  whenever the Sponsor at the time of an election of the Board of
Directors shall own 30% or more of the Lots, the Sponsor shall have
the right to appoint up to 40% of the members of the Board of
Directors, (until five (5) years after the date of recording of the
Declaration, if the Sponsor owns more than 50% of the Lots, the
Sponsor may cast its votes to elect a majority of the Board of
Directors); . :

(3)  whenever the Sponsor, at the time of an election shall own at least
"10%, but less than 30% of the Lots, the Sponsor shall have the right
to appoint up to 20% of the members of the Board of Directors; and

(4).  whenever the Sponsor at the time of an election of the Board of
Directors owns less than 10% of the Lots, the Sponsor shall have no
right to appoint any member of the Board of Directors.

(5)  when the Sponsor appoints a majority of the members of the Board of
Directors, such controlling Directors shall not prevent expenditures
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required to comply with applicable laws or regulations or, without the
consent of a majority of those Directors elected by Lot Owners
independent of the Sponsor, (i) reduce the level of services described
in the Offering Plan filed by the Sponsor with the New York State
Department of Law for the offering of interests in the Association, (ii)
prevent capital repairs to Association Property, or (iii) prevent
expenditures required to comply with applicable laws or regulations

In applying the above percentages to determine the number of dn'ectors which the-
Sponsor may appoint, all decimals will be rounded up to the next highest whole number. .

Section 5.04. Vacancies. Except for (i) Directors appointed or elected by the
Sponsor who shall be replaced by the Sponsor and (ii) Directors elected by the Lot Owners other
than the Sponsor, who shall be replaced by the majority vote of the remaining Directors similarly
elected, or, if none, by a special election by Lot Owners other than the Sponsor, any vacancy
occurring in the Board of Directors may be filled at any meeting of the Board of Directors by the
affirmative vote of a majority of the remaining Directors or by a sole remaining Director and, if not
previously filled, shall be filled at the next succeeding meeting of the Lot Owners of the Association.
Any Director elected to fill a vacancy shall serve as such until the expiration. of the term of the
Director whose vacancy such person was elected to fill. Any vacancy occurring by. reason of an
increase in the number of Directors may be filled by action of a majority of the entire Board of
Directors and any Director so elected shall hold office until the next meetmg ofLot Owners oruntil -;
a successor is elected and qualifies. Ce

Section 5.05. Removal of Members of Board of Directors. Subject to the hmxtatlons _
as provided in this Section 5.05, at any regular or special meeting of Lot Owners, any one or more of
the members of the Board of Directors elected by the Lot Owners may be removed with cause by the
affirmative vote of not less than a majority of the Lot Owners other than the Sponsor or without
cause by the affirmative vote not less than two-thirds (2/3) of the Lot Owners other than the Sponsor
and a successor may then and there or thereafier be elected by the Lot Owners other than the
Sponsor to fill the vacancy thus created. Any member of the Board of Directors whose removal has
" been proposed by the Lot Owners shall be given an opportunity to be heard at the meeting.
Members of the Board of Directors elected or appointed by the Sponsor may be removed without
cause only by the Sponsor, and thereafter replaced by the Sponsor. Members of the Board of
Directors elected or appointed by the Sponsor may be removed with cause by the Lot Owners, but
their successor shall be appointed by the Sponsor. In addition, the other Directors may, by the
affirmative vote of not less than two-thirds (2/3) of the other Directors, declare the position of the -
Director vacant in the event the person filling such position (i) shall be absent from three (3) . .
consecutive meetings or (ii) shall be absent from 50% or more of the regularly scheduled meetings
of the Board of Directors in any calendar year, (m) is physically mcapacltated or has been judicially
determined to be of unsound mind.

Section 5. 06 Compensatto Directors shall not receive any compensation or salary
for their services. Any Director may be reimbursed for actual expenses incurred in the performance
of duties as Director. A Director who serves the Association in any other capacity, however, may
receive compensation therefor. -



Sectlon 5.07. _O_;;ggmzanonal Meeting. Immediately aﬂer each annual meeting of Lot
Owners, the newly elected Directors and those Directors whose terms hold over shall hold an
organizational meeting for the purpose of electmg officers and transactmg any other business.
Notice of such meeting of Directors need not be given.

Section 5.08. Regular Meetings. Regular meetings of the Board of Directors shall be
held not less than three (3) times a year without formal notice at such places and at such times
convenient to the Directors as may be des:gnated from time to time by resolution of the Board of
Directors.

Section 5.09. Special Meetings. Special Meetings of the Board of Directors may be
called at any time at the request of the President or any two (2) Directors after not less than-two (2)
days’ notice to each Director. The person or persons authorized to call such Special Meeting of the
Board may fix any place convenient to the Directors as a place for holding such Special Meeting.
Any Director may, in a wntmg, signed by such Director, before or after the time of the Special
Meeting stated therein, waive notice of any Special Meeting. The attendance of a Director at any
Special Meeting shall constitute a waiver of notice of such Special Meeting. Neither the business to
be transacted at, nor the purpose of, any Special Meeting, need be specified in the notice or waiver of
notice of such meeting, unless specifically requlred by law, by the Certlﬁcate of Incorporation of the
Association or by these By-Laws.

Section 5.10. Quorum and Voting. Unless otherwise provided in the Declaration, a
majority of the entire Board of Directors shall constitute a quorum for the transaction of business-at
all meetings of the Board of Directors.. Except in cases in which it is provided otherwise by statute,
by the Certificate of Incorporation, or by these By-Laws, a vote of a majority of such quorum at a
duly constituted meeting shall be sufficient to elect and pass any measure. In the absence of a
quorum, the Directors present may adjourn the meeting from time to time by majority vote of those
Directors present, and without further notice, until a'quorum shall attend. At'any such adjourned
meeting at which a quorum shall be present, any business may be transacted at the meeting which
might have been transacted as originally called.

Section 5.11. Action Without a Meetmg " Any action required or permitted to be
taken at a meeting of the Board of Directors or of any commiittee thereof may be taken without a
meeting, provided a written consent to such action is signed by all members of the Board of
Directors or of such committee, as the case may be, and provided further that such written consent is -
filed with the minutes of proceedings of the Board or committee.

Section 5.12. Regulations. The Board of Directors may establish such regulations
consistent with these By-Laws and the Declaration as they deem appropriate for the government of
its actions.-

Section 5.13. Powers and Duties. The powers, duties and authority of the Board of
Directors shall specifically include, but shall not be limited to the following:



(a)

(b)
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Maintain, repair and replace, as necessary, ali properties and facilities
owned by the Association or for which the Association has
maintenance responsibilities under the Declaration;

Determine and levy the maintenance assessments, special
assessments and other charges as provided for in the Declaration;

Colleét, use and expend the assessments and charges collected for the

. maintenance, care and preservation and operation of the propérty of

the Association, and the maintenance, care and preservation of the
exteriors of the Units and other improvements to the Property;

To the extent it deems the same necessary and reasonable, procure .
and maintain adequate liability insurance covering the Association,
its directors, officers, agents and employees and procure and maintain
adequate hazard insurance on such of the Association’s real and
personal properties and the Units as it deems appropriate;

Subject to the provisions of the Declaratlon, repair, restore or alter the
properties of the Association after damage or destruction by fire or
other casualty or as a result of condemnatlon or emment domain -
proceedings; :

Adopt and publish rules and regulat;ons govermng the use of the
Property, and the personal conduct of the Lot Owners and other
guests thereon, and establish penalties for infractions thereof; -

Collect delinquent assessments by suit or otherwise, ‘to abate
nuisances and to enjoin, or seek damages from or impose penalties on

Lot Owners for violations of the provisions of the Declaration or of ~

any rules or regulations of the Association;
Pay all taxes owing by the Association, and file tax returns;

Declare the office of a member of the Board of Directors to be vacant
in the event such member (i)shall be absent from three (3)
consecutive meetings of the Board of Directors, or (ii) shall be absent
from 50% or more of the regularly scheduled meetings of the Board
of Directors in any calendar year, or (iii) is physically incapacitated
or has been judicially determined to be of unsound mind; -

| Keep a complete record of the actions of the Board of Directors aﬁd

the corporate affairs of the Association and present a statement
thereof to the Lot Owners at the annual meeting of Lot Owners, or at
any special meeting of Lot Owners when such a statement is



requested in writing by not less than one-fourth (1/4) of the Lot
Owners entitled to vote;

(k) Issue, or cause to be issued, upon demand by any person an
“Assessment Certificate™ as provided in the Declaration, setting forth
the status of payment of assessments for any Lot, and impose a
reasonable charge for issuance of such Assessment Certificate;

)] Exercise for the Association all powers, duties and authority vested in
or delegated to the Association and riot réserved to the Lot Owners by
other provisions of these By-Laws, the Certificate of Incorporatlon or
the Declaration;

(m) Enter into contracts;
()  Borrow money as pei'mitted by the Declaration;

(0) Employa managmg agent and such othet persons or firms to perform
such duties and services as the Board of Directors may authorize.

Section 5.14. Managing Agent and Manager. The Board of Directors may employ
for the Association a managing agent and/or 2 manager at a compensation established by the Board
of Directors, to perform such services and duties as the Board of Directors shall authorize, including

but not limited to those duties listed in subdivisions (c), (d); (e), (h) (i) and (k) of Section 5.13 of _.

these By-Laws.
* ARTICLE VI
OFFICERS

Section 6.01. Officers. The officers of the Assoclanon shall be the Pres:dent, one or
more Vice Presidents, (the number thereof'to be determined by the Board of Directors), the Secretary
and the Treasurer, all of whom shall be elected by the Board of Directors;: The Board of Directors
may appoint such other officers as it shall deem desirable, such officers to have the authority and to
perform the duties prescribed from time to time by the Board of Directors. The President, but no
other officer, must be a member of the Board of Directors.

Section 6.02. Election and Appointment of Officers. The elective officers of the
Association shall be elected annually by the Board of Directors at the organizational meeting of each
new Board of Directors and shall hold office at the pleasure of the Board of Directors. Appointive
officers shall be appointed at such time and shall hold their office for such terms as the Board of
Dlrectors shall determine from time to time.

Section 6.03. Term and Vacancies. Each elective officer shall hold office until his or
her successor shall have been duly elected, unless he or she shall sooner resign, or shall be removed
or otherwise be disqualified to serve. The vacancy in any office arising because of death,
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resignation, removal or otherwise may be filled by the Board of Directors for the unexpired porﬁgn
of the term.

Section 6,04. Removal of Officers. Upon the affirmative vote of a majority of the
members of the Board of Directors, any officer may be removed, either with or without cause, and a
successor to such office may be elected at any regular meeting of the Board of Directors, or at any
special meeting of the Board of Directors called for such purpose.

Section 6.05. President. The President shall be the chief executive officer, shall
supervise the work of the other officers, shall preside at all meetings of Lot Owners, shall, if there is
no Chairman of the Board of Directors, preside at all meetings of Directors, and shall perform such
other dutxes and functions as may be assigned to him or her by the Board of Directors. He or she
may sign, in the name of the Association, any and all contracts or other mstmments authorized by
the Board of Directors or these By-Laws. '

Section 6.06. Vice President. Any Vice President shall be capable of performing all
of the duties of the President. He or she may sign, in the name of the Association any and all
contracts or other instruments authorized by the Board of Directors, and shall perform such other
duties and functions as may be assigned to him or her by the President or by the Board of Directors.

Section 6.07. Secretary. The Secretary shall cause. ndtwes of all meetings to be
served as prescribed in these By-Laws, shall record the votes and keep the minutes of all meetings,
shall have charge of the seal, if any, and corporate records of the Association, shall keep records of
the Lot Owners of the Association and the mortgagees of dwelling units on the Property, and shall
perform such other duties as are assigned to him or her by the President or by the Board of Directors.
Any Assistant Secretary shall be capable of performing all of the duties of the Secretary.

Section 6.08. Treasurer. The Treasurer shall haye the custody. "of. all monies and
securities of the Association and shall keep or cause 0 be kept regular books and records. He or she
shall account to the President and to the Board of Directors, whenever they may require it, with
respect to all of his or her transactions as Treasurer and of the financial condition of the Association,
and shall perform all other duties that are assigned to him or her by the President or by the Board of
Directors.

Section 6.09. Other Officers:- Such other officers as the Board of Directors may
appoint shall perform such duties and have such authority as the Board of Directors may determine.

Section 6.10. Delegation of Authority and Duties; Control of Officers. In the

absence of any officer of the Association, or for any other reason the Board of Directors may deem
sufficient, the Board of Directors may delegate the power or duties, or any of them, of such officers,
to any other officer or to any Director or the managing agent. In addmon, the Board of Directors is
authorized generally to control the action of the officers and to require the performance of duties in
addition to those mentioned herein.

Section 6.11. Fidelity Bonds. The Board of Directors shall require that all officers
and employees of the Association handling or responsible for Association funds furnish adequate
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fidelity bonds. The premlums on such bonds shall be paid by the Assoclatlon and shall be a
common expense.

ARTICLE VI

. COMMITTEES

Section 7.01. Committees of Directors.. The Board of Directors, by resolution
adopted by a majority of the Directors in office, may designate one or more committees, each of
which shall consist of two (2) or more Directors, which committees, to the extent provided in the
resolution, shall have and exercise the authority of the Board of Directors in the management of the
affairs of the Association provided, however, that no such committee shall have the authority of the
Board of Directors to approve an amendment to the Certificate of Incorporation of the Association or
to the By-Laws or a plan of merger or consolidation.

All actions by any such committee shall be reported to the Board of Directors at its
meeting next succeeding such actions. Such actions shall be subject to control, revision and
alteration by the Board of Directors provided that no nghts of any third parties shall be preJudlced by
any such control, revision or alteration.

Section 7.02. Committees of Lot' Owners. The Association shall have such
committees as the Board of Directors shiall deem desirable with such-duties and functions as the
Board shall detérmine to be appropriate for them from time to time. Each committee shall consist of
a chairman and two (2) or more Lot Owners and shall include a member of the Board of Directors.

Section 7.03. Rules and Records. Each committee may adopt rules for its own
government not inconsistent with the terms of the resolution of the Board of Directors designating
the committee or with rules adopted by the Board of Directors. Each committee shall keep regular
minutes of its proceedings and shall report such proceeding to the Board of Directors as required by
the Board.

ARTICLE VIIX

FINANCE AND RECORDS

Section 8.01. Checks. All checks, draﬁs, and orders for the payment of money, notes - -

and other evidences of indebtedness, issued in the name of the Association shall, unless otherwise
provided by resolution of the Board of Directors, be signed by the President, or Treasurer and
counters1gned by one Director of the Assoclatlon, provxded that the President: or Treasurer and
Director 80 signing are not the same person.

Section 8.02, Fiscal Year. The fiscal year of the Association shall be the 12 calendar
months ending December 31 of each year, unless otherwise provided by the Board of Directors.

Section 8.03. Annual Reports. There shall be a full and correct statement of the

financial affairs of the Association including a balance sheet and a financial statement of operation
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for the preceding fiscal year prepared by a public or certified public accountant and mcluchng a
certificate signed by a public or certified public accountant to the effect that the financial statement
presents fairly the financial position of the Association and the results of its operations in conformity
with generally accepted accounting principles applied on a basis consistent with that of the preceding
period except as specified therein. The statement of the financial affairs of the Association shall be
prepared in accordance with the then current guidelines for “common interest realty associations”
promulgated by the American Institute of Certified Public Accountants .or any successor
organization. Such report shall be distributed to all Lot Owners and to all mortgagees of Lots who
have requested the same, 90 days after the end of each fiscal year. Taking into consideration the cost
of an audit vs, a review, the complexity and volume of the Association’s financial affairs and such
other factors the Board of Directors deems relevant, the Board of Directors of the Association shall .
determine éach year whether such statement shall be in the form of an audit or review, except that
(i) an audit, at the expense of the Association shall be required if authorized in writing by at least
67% of all Lot Owners independent of the Sponsor and (ii) any Lot Owner or mortgage holder shall
be entitled to obtain an audited statement at such Lot Owner’s or mortgagee’s own expense.

Section 8.04. Record Keeping. The Board of Directors or the managing agent
retained by the Board of Directors shall keep detailed records of the actions of the Board of Directors
and the managing agent, minutes of the meetings of the Board of Directors, minutes of the meetings
of Lot Owners, and financial records and books of account of the Association, including
chronological listing of receipts and expenditures, as well as a separate account for each Lot which,
among other things, shall contain the amount of each maintenance assessment, special assessment
and other charges, if any, against such Lot, the dates when installments of assessments are due, the
amounts paid thereon, and the balance remammg unpaid. -

Section 8.05. Separate Account for Capital Reserve Funds.. Any funds of the
Association collected or designated as reserves for the replacement of capital items shall be

segregated from all other funds of the Association in one or more separate accounts. This shall not
preclude the Association from segregating other portions of its funds in separate accounts for a
specific purpose (e.g., reserves for noncapital items) or otherwise. So long as the Sponsor is in
. control of the Board of Directors of the Association, no reserve funds shall be used to reduce
projected assessments or charges or the Sponsor’s obligation to fund a deficit of the Association.

Section 8.06. Books, Records and Legal Documents. The Board of Directors shall .
make available for inspection upon reasonable notice and during normal business hours, to existing
and prospective Lot Owners, tenants, title insurers, mortgagees, mortgage insurers and mortgage
guarantors, current copies of the Declaration, By-Laws, Certificate of Incorporation, rules and
regulations, budget, schedule of assessments, balance sheet and any other books, records and
financial statements of the Association. The Board of Directors may furnish copies of such

documents to such partles and may charge a reasonable fee to cover the cost of furnishing such
copies,
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ARTICLE IX

GENERAL POWERS OF THE ASSOCIATION

Section 9.01. Common Expenses. The Association, for the benefit of all the Lot
Owners, shall pay for out of Association funds as common expenses, the following: -

-

a.

Utilities and Related Facilities. The cost of electricity, telephone; -
heat, power or any other necessary utility service, if any, for the
Association Property, and the cost of maintaining and/or repairing
and/or replacing common gas, water, hot and cold water lines, waste
removal and any utilities which costs are not otherwise directly
charged or separately metered to individual Lot Owners. In the event
any utility service for a Lot is paid by the Association of a kind or
nature not furnished to all Lot Owners, the Association shall charge
monthly to the owner of such Lot an estimated cost for such usage.
However, the Association may discontinue payments of such utility
service at any time, in which case each Lot Owner shall' be
responsible for direct payment of his share of such expense as shall
be determined by the Board of Directors of the Association. The
Association shall have the right to levy additional assessments against
any Lot Owner to reimburse it for excessive use of any utility service
by such Lot Owner in such amounts as'shall be determmed by the
Board of Directors.

Insurance. Premiums for all insurance obtained as required or
permitted by the Declaration including fire and casualty insurance on
the property of the Association and the dwelling units constructed on
the Lots and liability insurance covering the Association and its
Directors and officers.

Wages and Fees for Services. The fees for services of any person or
firm employed by the Association, including, without limitation, the
services of a person or firm to act as a manager or managing agent for
the Association, and legal, accounting or other services or expenses
necessary or proper in the conduct of the affairs ofthe Association or
the enforcement or interpretation of the Declaration and these
By-Laws and for the organization, operation and enforcement of the
rights of the Association.

Care of Association Property. The cost of landscaping, gardening,
security, snow removal, painting, cleaning, decorating, refurbishing,
maintenance, repair, replacement and rehabilitation of the property of
the Association and the exteriors of the dwelling units on the Lots as
required by the Declaration or determined to be appropriate by the
Board of Directors from time to time. '
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e Certain_Mairitenance of Lots.” The cost of the reasonable
maintenance and repair of any improvement on a Lot if such
maintenance or repair is necessary, in the discretion of the Board of
Directors, for public safety or to protect the property of the
Association, and the Owner of such Lot has failed or refused to
perform such maintenance or repair within a reasonable time after
written notice of the necessity thereof delivered by the Association to
such Lot Owner; provided that the Association shall levy a Special
Assessment against such Lot Owner for the cost of such maintenance
Or repair. '

f. Discharge of Mechanic’s Liens. Any amount necessary to discharge
any mechanic’s lien or other encumbrance levied against the
Association or its property. Where one or more Lot Owners are
responsible for the existence of such lien, they shall be jointly and
severally liable for the cost of discharging such lien, and any costs
incurred by the Association by reason of such lien shall be specially
assessed against such Lot Owner or Lot Owners.

g Additional Expenses. The cost of any other materials, supplies,
furniture, labor, services, maintenance, repairs, structural alterations, -
insurance, or other expenses which the: Association is required or
permitted to secure or pay for pursuant to the terms of the
Declaration, these By-Laws, or by law or which in the opinion of the
Board of Directors shall be necessary.or proper for the maintenance
and operation of the Association Property to preserve the Property as

_ a first class community.
Section 9.02. No_Active Business to be Conducted for Profit, Nothing herein

contained shall be construed to give the Association authority to conduct an active business for profit
on behalf of all the Lot Owners or any of them.

Section 9.03. Miscellaneous Income. Except as may otherwise be provided in the
By-Laws or in the Declaration, all monies received for the rental of or for the use of any Association
Property, shall also be added to the Association’s general fund and used to defray the items of
COmmon expense. '

Section 9.04. Special Services. The Association may arrange for the providing of
any special services and facilities for the benefit of such Lot Owners and/or occupants of Lots as
may desire to pay for the same, such as the interior cleaning of Units, or the furnishing of firewood
for consumption in fireplaces in the Units. Fees for such special services and facilities shall be
determined by the Board of Directors and may be charged directly to the Lot Owners receiving such
services, or paid from the Association’s general funds and levied as a Special Assessment against the
Lot Owners receiving such services.
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: Section 9.05. Delegation of Duties. Nothing herein contained shall be construed so

. as to preclude the Association, through the Board of Directors or officers of the Association, from
delegating to persons, firms or corporations of'its choice, including any manager or managing agent,
such duties and responsibilities of the Association as the Board of Directors shall from time totime
specify, and to provide for reasonable compensation for the performance of such duties and
responsibilities. . . ‘ '

5 ) Section 9.06. Acquisition, Lease, Sale or Exchange of Real Property. Whenever the -
" Board of Directors determines to acquire, lease, sell or exchange real property or any interest therein,
the Board shall, unless otherwise provided in Article TV of the Declaration, submit such acquisition,
sale, lease or exchange to the vote of the Lot Owners, and, upon the affirmative vote of the Lot
Owners of 67% or more of the Lots present in person or by proxy at an annual meeting or a special
meeting duly held for such purpose, the Board of Directors may proceed with such acquisition, lease,
sale or exchange, in the name of the Association and on behalf of the Lot Owners, and the costs and
expenses incident thereto shall constitute part of the common expenses of the Association.

ARTICLE X
'CORPORATE SEAL OPTIONAL

. Section 10.01. Corporate Seal Optional. If decided by thie Board of Directors, the
Association shall have a seal in circular form having within the circumference thereof the full name
of the Association.

ARTICLE XX

Section 11.01. Alteration, Repeal or Amendment. These By-Laws may be modified,
altered, repealed, amended or added to at any regular or special meéting of the Lot Owners provided '
that: ' '

a. a notice of the meeting containing a full statement of the proposed
modification, alteration, repeal, amendment or addition has been sent
to all Lot Owners and Lot mortgagees as listed on the records of the
Association, not less than 10 nor more than 40 days prior to the date
or initial date set for the canvass of the vote thereon; and

b. 67% or more of the Lot Owners present at the meeting in person or
by proxy approve the change; and ) T

c. prior to date or initial date for the canvass of the vote thereon, the
Association has not received written notification of opposition to the
change from either (i) Owners of more than 33% of all Lots or
(ii) mortgagees of 51% or more of Lots on which there are mortgages
as shown on the records of the Association.

- 16



Notwithstanding the above (i) so long as the Sponsor holds title to any portion of the
Property, Sections 3.01, 3.02, 3.03, 5.01, 5.03, 5.04, 5.05 and 11.01 of these By-Laws shall not be
amended without the consent of the Sponsor, and (ii) the Sponsor, during the time it shall own any -
portion of the Property, may make amendments to these By-Laws to correct omissions or errors
provided such amendments shall not adversely modify substantial rights of any Lot Owner without
such Lot Owner’s written consent. .- : -

) Section 11.02. Form of Amendment Proposals. No By-Laws shall be modified,
altered, amended or added to by reference to its title or number only. Proposals to amend existing
By-Laws shall contain the full text of the By-Laws to be modified, altered, amended or added to,
new words shall be inserted in the text underlined, or italicized, and words to be deleted shall be

. lined through. Ifthe proposed change is so extensive that the above procedure would hinder, rather

than assist, the understanding of the proposed amendment, it is not necessary to- use underlining and
interlining as indicators of words added or deleted, but a notation must be inserted immediately
preceding the proposed amendment in substantially the following language: “Substantial rewording
of By-Law. See Section ___ of By-Laws for present text.” ,. .

Section 11.03. Nonmaterial Errors or Omissions. Nonmaterial errors or omissions in
the By-Law amendment process shall not invalidate an otherwise properly promulgated amendment.

_ Section 11.04. Effective Date of Amendment. An amendment to these By-Laws
shall be effective in accordance with the terms of its adoption. ;

ARTICLE XII
MISCELLANEOUS

Section 12.01. Notices. All notices hereunder shall be in writing and delivered
personally or sent by first class mail by depositing same in a post offiice or letter box in a postpaid -
sealed wrapper, addressed, (i) if to go to the Board of Directors, or to the Association, to any
member of the Board of Directors or to the secretary of the Association (if the secretary is not a
.member of the Board), (ii) if to go to a Lot Owner to such permanent address of such Lot Owner as
appears on the books of the Association, (jii) if to go to a mortgagee, to the address of such
mortgagee as appears on the books of the Association, and (iv)to a devisee or personal
representative of a deceased Lot Owner to the address of such devisee or personal representative as
appears on the records of the Court wherein the estate of such deceased Lot Owner is being

administered.

All notices shall be deemed to have been given when mailed, except notices of
change of address which shall be deemed to have been given when received. Whenever any notice
is required to be given under the provisions of the Declaration, or of these By-Laws, a waiver
thereof, in writing, signed by the person or persons entitled to such notice, whether before or after
the time stated therein, shall be deemed the equivalent thereof. ‘
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Section 12.02. Conflict with Certificate of Incomoréﬁnn or with Declaration. Inthe

case of any conflict between the Certificate of Incorporation and these By-Laws; the Certificate of "

Incorporation shail control; and in the case of any conflict between the Declaration and these
By-Laws, the Declaratlon shall control.

Sectlon 12.03. No Waiver for Failure to Enforce. No restriction, condition,
obligation or provision contained in these By-Laws shall be deemed to have been abrogated or
waived by reason of any failure to enforce the same, irrespective of the number of violations or
breaches thereof which may occur.

Section 12.04. Gender. The use of the masculine gender in these By-Laws shall be
deemed to include the masculine, feminine or neuter and the use of the singular shall be deemed to’
include the plural, whenever the context so requires.

Section 12.05. Captions. The captions herein are inserted only as a matter of
convenience and for reference, and in no way define, limit or describe the scope of these By-Laws,
or the intent of any provision thereof. '

Section 12.06. Severablhg Should any part of these By-Laws be deemed void or

become unenforceable at law or in equity, the validity; enforceability or effect of the balance of these
By-Laws shall not be impaired or affected in any manner.
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' ‘ B-21
ESCROW AGREEMENT

PIRATES COVE HOMEOWNERS' ASSOCIATION, INC.

THIS AGREEMENT (“ESCROW AGREEMENT") made this 23rd day of June,
2006, between LOPRESTI HOMES CORP. (“SPONSOR”) and FREDERICK J, HOLBROOK,

. ATTORNEY AT LAW (“BSCROW AGENT™) as escrow agent,

' _ WHEREAS, SPONSOR is the sponsor of an offering (“OFFERING”) for
interests in the homeowners® association known o to be known as PIRATES COVE
HOMEOWNERS’ ASSOCIATION, INC, (“ASSOCIATION™) for real property located in the
Town of Ogden, County of Monroe, New York (interests in the Association and the real property
are collectively known'as the “PROJECT™); and, . . e '

WHEREAS, ESCROW AGENT is authorized to act as an escrow agent hereunder

' in accordance with General Business Law (“GBL”) Section 352-¢.2-b and the Attorney-

General’s regulations promulgated thereunder; and -+ _ . '
WHEREAS, SPONSOR desires that ESCROW AGENT act as escrow agent for

deposits and payments by purchasers of lots or homes in the PROJECT, pursuant to the terms of

this ESCROW AGREE, . : : y ,

NOW, TI-[EREFORE, in consideration of the covenants and conditit;ns conm
herein and other good and valuable consideration, SPONSOR and ESCROW AGENT hereby
agree as follows: - . ' . T ;

L rABLI ESCROW ACC

1.01 SPONSOR and ESCROW AGENT hereby establish an escrow account (“ESCROW
ACCOUNT") with ESCROW AGENT for the purpose of holding deposits or payments
‘made by purchasers of interests in the PROJECT. The ESCROW ACCOUNT has been
opened with M&T Bank (“Bank”) at its Spencerport Branch located at Spencerport
Village Plaza, Spericerport, New York 14559. The number of the ESCROW '
ACCOUNT is 9842677727.

102 The name of the ESCROW ACCOUNT is “ FREDERICK J, HOLBROOK —
PIRATES COVE ESCROW ACCOUNT.” S

103 The following is the sole signatory on the ESCROW ACCOUNT: Frederick J.
Holbrook. ' '

1.04  Frederick J. Holbrook may sign for the release 6f funds from the ESCROW
ACCOUNT. '
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- 1.05

The ESCROW ACCOUNT will be an Interest-On-Lawyers Account (IOLA)
pursuant to Judiciary Law 497. Interest earned will not be the property of the
purchaser, Sponsor or Escrow Agent, but rather will be paid to the New York State
JIOLA Fund. ' ' ' _

1L POSI E W ACC ,

2,01

2.02

All funds received from prospective purchasers prior to the closing of the interest which

such purchaser contracted to purchase, whether in the form of checks, drafts, money
 orders, wire transfers, or other instruments which identify the payor, shall be deposited
in the ESCROW ACCOUNT. All instruments to be deposited into the ESCROW .
ACCOUNT shall be made payable to, or endorsed by the purchaser to the orderof
FREDERICK J. HOLBROOK, as ESCROW AGENT. Any instrument payable or
endorsed other than as required hereby, and which cannot be deposited into such
Escrow Account, shall be promptly returned to the prospective purchaser, but in no
event more than five (5) business days following receipt of such instrument by
ESCROW AGENT. In the event of such return of funds, the instrument shallbe -
Jeemed not to have been delivered to ESCROW AGENT pursuant to the terms of this
ESCROW AGREEMENT. ' T . e

Within 10 business days after tender of any deposit by a Purchaser, the ESCROW
AGENT shall notify the purchaser of the deposit of such funds in the Bank and provide
the account number of the ESCROW ACCOUNT. If the purchaser does not receive
notification of such deposit within 15 business days after tender of the deposit, the
purchaser may cancel the purchase and rescind within 90 days after tender of the
deposit, or may apply to the Attorney General for relief. Rescission may not be
afforded where proof satisfactory to the Attomey General is submitted establishing that
the escrowed funds were timely deposited in accordance with the Attorney General’s
regulations and requisite notice was timely mailed to the purchaser. '

.1 RELEASE OF FUNDS.

3.01

3.02

ESCROW AGENT shall not release the escrowed funds of'a defaulting purchaser to
SPONSOR until after consummation of the OFFERING. Consummation of the
OFFERING shall not relieve SPONSOR of its fiduciary obligations pursuant to General
Business Law Section 352-h. '

ESCROW AGENT shall continue to hold the funds in escrow until (i) otherwise
directed in a writing signed by both SPONSOR and purchaser or (ii) 10 business days
after purchaser receives notice of the proposed release of such funds and has not
objected to such release in the manner provided in Section 3.04 below or (iii) a
determination of the Attorney General or (iv) a judgment or order of a court of
competent jurisdiction or (v) released pursuant to the regulations of the Attomey
General pertaining to release of escrowed funds.
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3.03

3.04

IV.

401

4.02

4.03 -

v.

5.01

5.02

6.01

SPONSOR shall not object to the release of the escrowed funds to (i) a purchaser who
timely rescinds in accordance with an offer of rescission or (ji) all purchasers if the
OFFERING is abandoned and notice of such abandonment is given to the New York -
State Department of Law (“DEPARTMENT OF LAW™). (The DEPARTMENT OF .
LAW is headed by the Attorney General. References to “DEPARTMENT OF LAW™
and “Attorney General” are sometimes synonymous in this Agreement.)

If there is no written agreement between the parties to release the escrowed funds, -
ESCROW AGENT shall not pay the funds to SPONSOR until ESCROW AGENT had
given the purchaser written notice of not fewer than 10 business days. Thereafier, the
funds may be paid to SPONSOR unless the purchaser has made application to the
DEPARTMENT OF LAW pursuant to the dispute resolution provisions contained in
the Attorney General’s regulations and has so notified ESCROW AGENT in
accordance with such provisions. ' .

RECORDKEEPING.

ESCROW AGENT shall maintain all records concerning the ESCROW ACCOUNT for -
seven (7) years after release of the funds. -

Upon the dissolution of the ESCROW AGENT law firm within the 7 year period set
forth in Section 4.01 above, the former partners or members of the firm shall make
appropriate arrangements for the maintenance of the ESCROW ACCOUNT records by
one of the partners or members of the firm or by the successor firm and shall notify the
DEPARTMENT OF LAW of such transfer. '

ESCROW AGENT shall make available to the Attorney General, upon the Attorney
General’s request, all books and records of ESCROW AGENT relating to the funds
deposited and disbursed hereunder. <

GENERAL OBLIGATIONS OF ESCROW AGENT.

ESCROW AGENT shall maintain the accounts called for in this ESCROW
AGREEMENT under the direct supervision and control of ESCROW AGENT.

A fiduciary relationship shall exist between ESCROW AGENT and purchasers of lots
or homes in the PROJECT and ESCROW AGENT acknowledges its fiduciary _
obligations. '

RESPONSIBILITIES OF SPONSOR.

SPONSOR agrees that SPONSOR and its agents, including any selling agents, shall
immediately deliver all deposits and payments received by them prior to closing of an
individual transaction to ESCROW AGENT, so that the ESCROW AGENT may '
deposit the same in the ESCROW ACCOUNT in the timely manner required in the
Attorney General’s regulations (e.g. within five (5) business days after all parties have
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executed the purchase agreement or within ten'(10) business days after tender of
deposit by purchaser, whichever is earlier). ,

6.02 SPONSOR agrees that it shall not interfere with ESCROW AGENT’S performance of
" jts fiduciary duties and compliance with the Attomey Generai’s regulations.

VIL TERMINATION OF ESCROW AGREEMENT.

7.01 This ESCROW AGREEMENT shall remain in effect unless and until it is cancelled, by
: cither:

(a)  Written notice given by SPONSOR to ESCROW AGENT of cancellation
of designation of ESCROW AGENT to act in said capacity, which
cancellation shall take effect only upon the filing of notice with the
DEPARTMENT OF LAW providing for a successor ESCROW AGENT;
or \ _ :

(b)  The resignation of ESCROW AGENT upon giving notice to SPONSOR of
its desire to so resign, which resignation shall take effect only upon the
filing of notice of such resignation with the DEPARTMENT OF LAW
providing for a successor ESCROW AGENT; or

(¢)  Alllots and homes in the PROJECT offered pursuant to the OFFERING
having been sold and all sales transactions having been consummated.

7.02 Upon termination of the duties of ESCROW AGENT as described in this Section 7.0]
above, ESCROW AGENT shall deliver any and all funds held by it in escrow and any.
and all contracts or documents maintained by ESCROW AGENT to the new escrow
agent.

VIII. SUCCESSORS AND ASSIGNS.

8.01 This ESCROW AGREEMENT shall be binding upon SPONSOR and ESCROW
AGENT and their successors and assigns.

IX. GOVERNINGLAW.

9.01 This ESCROW AGREEMENT shall be construcd in accordance thh and governed by
the laws of the State of New York.
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X.
10.01

10.02

10.03.

XIL.
11.01

XII.
12.01

ESCROW AGENT’S COMPENSATION AND INDEMNITY.

SPONSOR agrees that ESCROW AGENT'S compensanon ghall not be paid from
escrowed principal nor from any interest accruing thereon and that compensation to
ESCROW AGENT, if any, shall not be deducted from escrowed funds by any financial -
institution under any circumstance. :

The ESCROW AGENT shall be reimbursed by the SPONSOR for all disbursements
made in the course of carrying out its duties under this ESCROW AGREEMENT, and
for legal fees and costs incurred in order to carry out its duties as set forth in this
ESCROW AGREEMENT.

‘The SPONSOR shall indemnify, save and hold harmless the ESCROW A‘lm from

any loss or damage whatsoever arising out of or by reason of the failure of the °

SPONSOR to perform its obligations under this ESCROW AGREEMENT or the
Attorney General’s regulations.

SEVERABILITY.

If any provision of this ESCROW AGREEMENT or the application thereof to any
person or circumstance is determined to be invalid or unenforceable, the remaining
provisions of this ESCROW AGREEMENT or the application of such provision to

other persons or to other circumstances shall not be affected thereby and shall be valid
and enforceable to the fullest extent permitted by law.

ENTIRE AGREEMENT.

This ESCROW AGREEMENT, read together with General Business Law -
Section 352-e.2-b and the Attorney General’s regulations, constitutes the entire
agreement between the parties with respect to the subject matter hereof.
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C IN WITNESS WHEREOF, the undersigned have executedthlsESCROW:
AGREEMENT as of the day and year first written above. . '3

SPONSOR -

LOPRESTI HOMES CORP.

Name: Michagel S. LoPresti
Title: President

FAUsers\KAD\Ogden Center DeviPirates Cove\ESCROW AGREEMENT.doc .
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New Account

MANUFACTURERS AND TRADERS TRUST COMPANY
~ __COMMERCIAL DEPOSIT ACCOUNT OPENING REQUEST
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Cenifications Undar penaliles of perjury, 1 wﬂg thiats (1) The pumber shown sa this form ls Depositor™s
correet Taxpayer identification Namber; and (2) Deposktor Is mat subject to backup withholding because (a)
Depasitor Is excnpt from backup witbbolding, or (b) Depoylior bxs not boen notified by the Inlernsl Revense
Scrvice (IRS) thad it ks yubjoct to backup withholding as a resull of » failurs 16 report all Interest or dividends,
or (c) tho JRE haa motificd Depositor that It Iy uo longer subject to backup withholding; nnd (3) Dopasiter laa
U.S, persan (Including » U, resldent nilen). -

Coctification Insiruciions: Yau must cress out itcm (2) above If Depasiter has boen noilificd by the IRS that it Ia
curreatly subjoct 8 backup withholding becauneo I falled to repart all interest nad Jividends om ks tax
reiurA. (Alse sce Fard Jl = Cartification undev Specific Instrucilons sa the separate W-9 form.)
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. ' MANUFACTURERS AND TRADERS TRUST COMPANY
AUTHORITY OF FIDUCIARY TO OPEN DEPOSIT ACCOUNT
(For use for trusts, estates, by escrow agents, landtords, etc.)
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EXHIBIT K

FORM FOR REQUESTING DISPUTE RESOLUTION BY
ATTORNEY GENERAL CONCERNING DOWN PAYMENT

—






New York State Office of the Attorney General
Eliot Spitzer

Bureau of Real Estate Finance

120 Broadway

New York, New York 10271

(212) 416-8170 (phone)

(212) 416-8179 (fax) -

CO-OPS, CONDOS & HOMEOWNERS ASSOCIATION COM]’@:!. 'FORM

Please print clearly or type
1. Name or Address of building or development

2.Arcyoua .
(a) tenant -___apt. no.
(b) subtenant apt. no.
(c) owner of unit apt. no.
(d) offeree of unit apt. no.
_ 3 If tenant, are you:
(a) rent-stabilized
(b) rent-controlled
(c) other (specify)

4, Check the items below that mdlcate pment status of btnldmg or develt)pmem.

b____ Cooperative

¢____ Condominium
d_____Homeowners Association
e Timeshare

f____ Syndication

4 Other (specify)

5. Complaint Statement :

Please be as specific as possible, Attach copies of any relevant documents. If necessary attach
additional sheets.




Note: In order to resolve your complaint we may send a copy of this form to the person or firm
about whom you are complaining, o k -

In filing this complaint, T understand that the Attorney General is not my private attorney, but
represents the public in enforcing laws designed to protect the public from misleading or
unlawful business practices. I also understand that if I have any questions concerning my legal
rights or responsibilities at this time, it is suggested that I contact a private attorney. I have no
objections to the contents of this complaint being forwarded to the business or person against
whom the complaint is directed. The above complaint is true'and accurate to the best of my.
knowledge. False statements made herein are punishable as a Class A Misdemeanor under
Section 175.30 and/or Section 210.45 of Penal Law. .

Signature: : Date:
Name (Printed): :

_ Telephone: (Home): . (Business)
Mailing Address:

Please mail the completed complaint form to:

Office of the Attorney General
" Real Estate Financing Bureau
120 Broadway, 23rd Floor
New York, NY 10271
Attn.: Public Information Office
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EXHIBIT L

CERTIFICATION OF SPONSOR AND PRtNCIPALS OF SPONSOR






Certification By 8 . Al

The undersigned Sponsor certifies as follows with respect to Pirates Cove Homeowners’
Association, Inc., Town of Ogden, Monroe County, New York:

We are the Sponsor and the pnnclpals of the' Sponsor of the homeowners association
offering plan for the captioned property. ;

We understand that we have primary responsibility for compliance with the provisions of
Article 23-A of the General Business Law, the regulations promulgated by the Office of the Attorney
General in Part 22, and such other laws and regulations as may be applicable. -

We have read the entire offering plan. We have investigated the facts set forth in the offering
plan and the underlying facts. We have exercised due diligence to form a basis for this certification.
We jointly and severally certify that the offering plan does, and that documents submitted hereafter
by us which amend or supplement the offering plan will:

() set forth the detailed terms of the transaction and be complete, current and accurate;

(ii) afford potential investors, purchasers and participants an adequate basis upon which to
found their judgment; '

(iii) not omit any material fact; -
(iv) not contain any untrue statement of a material fact;

(V) not contain any fraud, deception, concealment, suppression, false pretense or ﬁchhous or
pretended purchase or sale;

(vi) not contain any promise or representation as to the future which is beyond reasonable
expectation or unwarranted by existing circumstances;

(vii) not contain any representation or statement which is false, where we: () knew the truth;
(b) with reasonable effort could have known the truth; (c) made no reasonable effort to
ascertain the truth; or (d) did not have knowledge concerning the representation or statement
made.

This certification is made under penalty of perjury for the benefit of all persons to whom this
offer is made.

We understand that violations are subject to the civil and cnmmal penalties of the General
Business Law and Penal Law.

F\Users\KAD\Ogden Center DeviPirates Cove\certification of sponsor].doo



In addition, we certify that the roads and/or sewers, and/or water lines, when constructed will
be in accordance with local government specifications. There will be no conveyance of common
property to the HOA in Phase L. Afier completion of such amenities, the plan will be amended to -
include a certification by an engineer or architect (who must be registered as an architect or be
licensed to practice as a professional engineer in the jurisdiction where the HOA is located) stating
that the roads and/or sewers, and/or water lines have, in fact, been constructed in accordance with
local government specifications and indicating the date of completion. In the interim, a bond willbe
posted, funds will be escrowed, or other adequate security will be provided in an amount to be
determined by an engineer licensed to practice as a professional engineer in the jurisdiction where
the HOA is located which amount shall not be less than the amount required to complete such
construction to the required specifications as approved by the jurisdiction where the HOA is located.

LoPresti Homes Corp.
. , a New York corporation . _
Sworn to before me this_& | o BYW
day of Juse, 2006 Name: Michael S. LoPresti
. . 'Hs: President
—_— DENISE L. SCALONE
: ork
. 7 S0 mpmEinin | o
Notary Public My Commission Expires Sepiamber 30, M=t
‘Sworn to before me this & _
day of June;2006 ~ Michael S. LoPresti
Sty W ' Sole Principal of Sponsar
& { S&-.Q—'“ D .
Notary Public Nty Public & ouone ye

” l "
My Camasan ot o Sevemtaran, 6 o0k
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EXHIBIT M
CERTIFICATION OF SPONSOR’S ENGINEER

NOT APPLICABLE
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EXHIBIT N

CERTIFICATION OF SPONSOR’S EXPERT CONCERNING
ADEQUACY OF BUDGET






N

»p-p-REALTY PERFORMANCE GROUP

July 27, 2006 A=d

Real Estate Financing Bureau

New York State Department of Law

120 Broadway

New York, NY 10271 . ' . »

Re: CertiﬁcationonAdequa‘;yofBudget
Pirates Cove Homeowners Association, Inc.

STATE OF NEW YORK)
COUNTY OF MONROE) SS:

Gentlemen:
The undersigned, being duly sworn, deposes and says as follows: _

The sponsor of the above captioned homeowners association retained our firm to review the
Budget for the First Year of Operation and Schedule A of the offering plan for Pirates Cove
Homeowners Association, Inc. based on both the completion on the first 24 units in the-
association and the entire 64 unit development. T ' %

My experience in this field includes:

Over thirty (30) years experience in the management of homeowners associations and
condominiums. I am a member of both the Community Associations Institute (CAI) and the
Institute of Real Estate Management (IREM). I have been a CERTIFIED PROPERTY
MANAGER (CPM) since 1977. -

Realty Performance Group currently is the managing agent for sixteen homeowners associations
and condominiums, totaling over 1,900 living units. ,

I understand that I am responsible for complying with Article 23-A of the General Business Law
and the regulations promulgated by the Attorney General in Part 22 insofar as they are applicable
to the Budget for the First Year of Operation. I have reviewed the Schedule A and investigated
thefactssetforﬂ:inﬂ:eScheduleandthefactsunderlyingitwiﬂ:duedﬂigemeinordu'wforma
basis for this certification. I also have relied on my experience in managing residential property.
I certify that the projections in the Budget for the First Year of Operation appear reasonable and
adequate under existing circumstances, and the projected income appears to be sufficient to meet
the anticipated operating expenses for the first year of operation as a homeowners association.

I certify that the Schedule:

Realty Performance Group, Inc.
2450 West Ridge Road = Suite 303 « Rochester, New York 14626 « Tel (585) 225-7440 » Fax (585) 225-7630



@ setsfonhindemﬂthetermsofthepmjecwdinmmeandexpenscfoﬁhsﬁ:stymof
homeowners association operations on the Schedule and is complete, current and

accurate; - , _

(i)’ affords potential investors, purchasers and participants an adequate basis upon which
wfou?.d.theirjudgmentconcemingthnﬁrstyeuofopmﬂionmsaWM

association;
(iif) dounotomitanymatm'alfwt; -
(iv) does not contain any statement of a material

) doesnotoontainanyﬁ-aud.deccpﬁon.mnmalmmgorsuppmsiom
(vi) downotoonminmypromiseorrepmmﬁmasmmeﬁumumichisbeyohd
reasonable x| “on or unwarranted by existing circumstances;

(vii) doesnotcomainany:epmsentﬂﬁonorstatementwbichisfglse.whmh(a)mwthe e
truth, (b) with reasonable effort could have known ihe truth, (c) made no '
effort to ascertain the truth, or (d) did not have knowledge concerning
representations of statement made. :

Iﬁnthercerﬂfythatwearenotownedorcontrolledbythe SpONSOr. ‘ImdmmﬂMawpyof
thiacerﬁﬁcaﬁonisintendedtobeincorpmawdmmoﬁ'eﬁngpm This statement is not
imended'asagumanmeorwanamyoftheinobmeandexpwmfonheﬁrstymofOpuaﬁmu
a homeowners association. . ' ' :

There are no lawsuits, or other proceedings now;uending.orjudgments outstanding against
Realty Performance Group, Inc. which would affect the capncity.ochaltY Performance Group,
Ino.toactaSmanagingagcntforPirMGOVeHomeownmmodaﬁom,lm.

Thismﬁﬁchﬁonismademderpenﬂtyofpeﬁmyﬁorﬂnbmﬁtofaﬂpemmwwhomthk
offer is made. lundmtandthntviolaﬁonsatuubjectwthzcivﬂandcﬂmimlpennlﬁuofﬂw

REALTY PERFORMANCE GROUP, INC.

Nz 2

‘Richard A. Albright, CPM

President

Sworn to befo: e ' CAROLYN M. WALKER
p Publ
-, 2006 e o‘f’w%'xfey v
Qualified In Monroa cou%
Commission Expires Juna 7

Realty Performanca Group, inc.
2450 West Ridge Road ® Suite 303 « Rochester, New York 14626 * Tel (585) 296-7440 « Fax (585) 225-7630



